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Economy 





Cost of Living UP. A fractional increase of 0.1 per cent in the 


index, 1947-49100 
130 z 





CONSUMER PRICES 


cost of living between November and December, 1960 
was reflected by the latest figures of the Consumer 
Price Index, released by the United States Department 
of Labor’s Bureau of Labor Statistics on January 27, 
1961. A moderate but generally steady upward move- 
ment was the principal characteristic of retail prices 
throughout 1960. The current all-items figure for the 
nation as a whole, at 127.5 per cent, is 1.6 per cent 
higher than last year’s figure. 

For the second consecutive month, the increase 
was largely the result of rising food prices, although 
an increase in housing costs also contributed to the 
advance. 

Because of the rise in the index, more than 150,000 
workers will receive automatic cost-of-living increases 
under escalator clauses in union contracts. About 
110,000 workers, in metal-working industries, will 
receive increases of one cent an hour. About 42,000 
workers, of whom 20,000 are employed by western 
trucking companies, will receive increases of two cents 


an hour. 


on Dollars 
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Consumer 
Credit 


Construction 


UP. Consumer credit outstanding rose about $280 
million in November, compared to an increase of about 
$560 million in November, 1959. 


DOWN. Total new construction expenditures (sea- 
sonally adjusted annual rate) for December was $54.8 
billion compared to $55.0 billion in November. 
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Personal 
income 


Billion Dollars 


450 


UNCHANGED. The only change within the past 
three months in personal income was a drop in labor 
income from $286.1 billion in October to $285.7 billion 
in November. All other major factors affecting total 
personal income remained unchanged; and the sea 
sonally adjusted rate of personal income continued at 
the October level of $409.5 billion. 


index, 1957 = 100 
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The Economy 


1959 1960 


DOWN. Total industrial production in December, 
1960, as revealed by the Federal Reserve Board’s index, 
was 103 per cent of the 1957 average, as compared with 
105 per cent in November. At midyear, the total 
industrial production index was 110 per cent. Total 
industrial production for December, 1959 was 109 
per cent. 

Output was curtailed more than usual as manu 
facturers sought to curtail inventories further. Reduc 
tions in business demands were accentuated by the 
influence of midmonth storms. There was a reduction 
in production of business equipment as well as primary 
metals. Output of appliances and television sets has 
recovered somewhat from earlier reduced levels. Cur 
tailment in auto production continued in early January 
as stocks were at new highs for this time of year. 


Output of nondurable goods has continued to show 


a slow decline. 

\t the year end, total production in fuel mining, 
utility and nondurable manufactures industries was 
2 per cent below the advanced level in the second 
quarter, while output of durable manufacturing was 
down 10 per cent. 


UP. January 27 figures indicate a rise in the Securities 
and Exchange Commission’s common stock price index 
to 123.6 (1957-1959 = 100). The Dow-Jones closing 
industrial average for February 9 was 645.12. 


91 





Manufacturing DOWN. The average weekly earnings of production 
Wages and workers in manufacturing industries in December were 

$90.02—a slight decrease since November. Average 
Hours 


weekly earnings for December, 1959 were $92.16. 


\verage hourly earnings increased to $2.32 in 
December from $2.30 in November. Average hourly 
earnings for December, 1959 were $2.27. 

The average factory workweek, seasonally ad 
justed, declined 0.5 hours in December to 38.5 hours 
December, 1959's average factory workweek was 40.2 
hours. 


Spendable earnings (earnings after deduction of 
federal income and social security taxes but before 


adjustment for price changes) were virtually unchanged 


for the factory worker. In December, these earnings 
were $80.35 a week for a worker with three dependents, 
and $72.81 for a worker without dependents. 


Dollars Hours ndex, 1947-49 100 


260 56 200 
MANUFACTURING EMPLOYMENT & 
MANUFACTURING HOURS & EARNINGS PAYROLLS (production workers) 


2.40 4 52 
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DOWN. Unemployment in mid-January, according 
to the United States Department of Labor, increased 
since December by 845,000 to 5.4 million. The major 
changes were mainly seasonal, except for a sizable in 
crease in the number of long-term unemployed; and 
the seasonally adjusted rate of unemployment was 6.6 
per cent of the civilian labor force, as compared with 
6.8 per cent in December and 6.3 per cent in November. 


Total employment declined 1.6 million by mid 
January to 64.5 million. Agricultural employment 
dropped by 316,000 to 4.6 million. Nonagricultural 
employment dropped by 1.2 million to 59.8 million. In 
addition, there were 1.7 million nonfarm full-time 
workers on part time in January because of business 
onditions 


Che total civilian labor force was 69.8 million, as 


compared with 70.5 million in December, 1960 
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What Has the Supreme Court 
Done to Arbitration? 


By FRANKLIN B. SNYDER 


The uncertainties raised by three recent Supreme Court decisions have 
prompted consideration by both management and unions to abandon arbi- 
tration or to refuse to include it in an initial agreement. The author 
claims that .this is unnecessary—the virtues of sensible arbitration 
can be retained if the parties desire it. A member of the Illinois bar, 
Mr. Snyder is associated with the Chicago firm of Kahn, Adsit & Arnstein. 


g i HE UNITED STATES SUPREME COURT in June of 1960 
rendered three decisions involving arbitration under collective 
bargaining contracts: Steelworkers v. American Manufacturing Com 
pany, 40 LC ¥ 66,628, 4 L. Ed. 2d 1403; Steelworkers v. Warrior and Gul} 
Navigation Company, 40 LC § 66,629, 4 L. Ed. 2d 1409; and Steelworkers 
v. Enterprise Wheel and Car Corporation, 40 LC § 66,630, 4 L. Ed. 2d 
1424. 


Confusion and concern arose in the labor field as to precisely what 
these “landmark” decisions mean and how they may afiect the rights 
of company management in its direction of plant operations and 
control over the working forces. The question generally asked in 
volves the extent to which management’s basic function in this regard 
has been cut down. Has the maturing and industrially useful arbitra 
tion process been given a tremendous new boost, or will unions and 
employers begin to shy away from it? Must employers be led willy 
nilly to arbitration without any judicial brakes on “arbitrability’ 
More particularly, has the Supreme Court somehow permitted unions 
to invade basic rights of management? 


Management’s rights have not been trimmed down in the sense 
that it is management which initiates action (assuming that it has not 
hobbled itself with joint union-management committees or “mutual 
consent” requirements), nor in the sense that basic principles, deci 
sions and awards still support the theory that business is to be 
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managed by management, whether its 


powers are actually specified in a col- 
lective bargaining contract or not. 
In another sense, however, manage- 
been seriously 
many 


ment’s have 
affected, and under 
bargaining contracts which now pro 
vide for arbitration management ac 
tion is subject to far wider “review” 
through union demands for arbitration 
as to the propriety of such action. This 
is because (a) rights of management 
have now been held to be arbitrable 
subjects, like other issues, when ques- 
tioned in light of a collective bargain- 
ing contract unless specifically excluded 
from arbitration by the contract itself, 
and (b) because the Supreme Court 
has tendered a looser set of principles 


rights 
collective 


for construing the arbitrability of 
questions allegedly raised under a 
(Decisional author 


law” 


union agreement. 


ity and “industrial common 
recognizing various activities as be 
longing primarily to management are 
thus no longer of much use in resist 
ing arbitration of strained issues, al- 
though they should presumably be 
followed by the arbitrators at the 


hearing. ) 


Because of the technicalities of the 
new law of the land on this subject, 
and 
ynuntless 
for 


management's policy decisions 


action under c 


which 


day-to-day 
labor 
arbitration have suddenly become as- 
sailable through that particular process 


contracts provide 


selected by the parties. 

The Supreme Court’s new theory 
is, translating freely, that the exercise 
of a company’s legal right to manage 
its operations ts question 
whenever (a) the parties have agreed 
contract to arbitrate their 
the construc- 


open to 


in their 
differences 
tion and interpretation of the agree- 


concerning 


ment and when (b) a contention is 


raised by a union that an act of man 
agement violates not necessarily an 
contract (which 


express provision 
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Our country is faced with a great un- 
employment problem, and we cannot 
deny that automation is here to stay 
which constitutes a growing prob- 
lem with which we will have to deal 
more and more in terms of unem- 
ployment.—Representative Thaddeus 
J. Dulski of New York. 





would be nothing new) but is al- 
legedly inconsistent with implied un- 
derstandings of the parties or alleged 
expressed in the 
inconsistent 
the con- 


intentions never 
agreement at all or is 
even with matters outside 
tract entirely. 

In apparently condoning a loose 
ness engaged in by some arbitrators 
in the interpretation of contracts, the 
court alluded with unfortunate em 
phasis upon the principles of “filling 
the gaps,” of looking to matters out- 
side the agreements and to the “thera 
peutic value’”’ to be found in processing 
even “frivolous” claims 

The result of all this is that more 
thought should now be given to draft 
ing some contract controls to preserve 
from undue 
desirable 


activities 
and to 
construction as 


management 
arbitration 

principles of 
lines for the arbitrators. 


assert 


guide 


A review of the gist of these Su 
preme Court decisions will help in an 
analysis as to what revisions may be 
needed in collective bargaining agree 
ments which provide for arbitration 
after the grievance procedure. 

In the Warrior case, the union pro 
tested against the company’s action in 
The 


con 


contracting out part of its work. 
collective bargaining contract 
tained a no-strike clause and an arbi 
tration clause calling for arbitration 
of disputes “as to the meaning and 
application of the provisions of this 
agreement. It also provided that 
“matters which are strictly a function of 
shall not be subject to 


arbitration.” The company 


1961 


management 
refused 
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to arbitrate the question of contract- 
ing out, contending that this was a 
function of management. The federal 
district court dismissed the union’s 
suit to compel arbitration on the 
grounds that contracting out is a 
function of management, and the court 
of appeals affirmed this decision. The 
Supreme Court, however, reversed 
and directed the lower court to order 
the company to arbitrate the question. 
The Supreme Court commented that 
a collective bargaining contract, un- 
like commercial never 
complete: It is a generalized code to 
myriad of cases which the 


contracts, is 


cover a 
draftsman cannot anticipate ; the par- 
ties adopted arbitration as a means of 
filling in the gaps—adding new terms 
to cover unforeseen matters—and as a 
vehicie by which meaning and con- 
tent is given to the collective bargain 
ing agreement. The Court reasoned 
that in selecting the system of arbi- 
tration for the resolution of differences 
the parties thus intend every dispute 
or griévance to be arbitrated unless 
they have specifically excluded it in the 
arbitration provisions. In determining 
the arbitrability of an issue, the Court 
stated, doubts should be resolved in 
favor of coverage, and an order to 
arbitrate should not be denied unless 
it may be stated with positive assur 
ance that the arbitration clause is not 
susceptible to an interpretation that 
covers the asserted dispute. Bearing 
down even harder on this point, but 
clarifying it for purposes of future 
contract drafting, the Court concluded 
that Warrior's exclusion clause cover- 
ing “matters which are strictly a func- 
tion of management” did not exclude 
the question of contracting out from 
arbitration and that the grievance 
raised on that question did present a 
question of interpretation of the con- 
tract which was subject to arbitration. 


The Supreme Court, in ordering 
arbitration by Warrior, obviously did 
not rule on the merits of the particular 
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contracting-out problem; and_ the 
basic rights of management in the 
situation remained with existing prin- 
ciples on the subject to be applied as 
the arbitrator should determine in the 
particular case. Procedurally, how- 
ever, Warrior management found that 
it must now do more than what most 
companies had thought was sufficient 
to protect itself from having to justify 
the correctness of its position after 
having taken reasonable management 
action. 


Thus, management functions, to be 
excluded from arbitration under clauses 
submitting questions of contract in 
terpretation to an arbitrator, must be 
specifically referred to and specifically 
excepted from arbitration, and this 
must be done in the arbitration clause 
itself. 

In dissenting, Mr. Justice Whit 
taker stated in part: 

“T understand the Court thus to 
hold that the arbitrators are not con 
fined to the express provisions of the 
contract, that arbitration is to be or- 
dered unless it may be said with 
positive assurance that arbitration of 
a particular dispute is excluded by the 
contract, that doubts of arbitrability 
are to be resolved in favor of arbitra 
tion, and that when, as here, the con 
tract contains a no-strike clause, 
everything that management does is 
subject to arbitration. 


This is an entirely new and strange 
doctrine tome. I suggest, with defer 


ence, that it departs both the contract 


of the parties and the controlling de 


cisions of this Court.” 


Although the majority technically 
passed upon the issue of arbitrability 
initial de 


court in an 


the employer and 


(as raised in 
fensive move of 
thus distinguished from an analysis 
of the final merits of the case), Mr. 
Justice Whittaker’s comment points 
up the danger inherent in the decision, 
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namely, that the Court’s espousing 
of looser principles for determining 
arbitrability the ulti 
mate analysis of the merits them- 


In fact, the sometimes i!lusive 


will influence 
selves. 
distinction between arbitrability and 
So the 
Court has done more than given an 
impetus to arbitration. It has mud 
died the principles to be followed by 
much for 


merits adds to this problem 


labor arbitrators—not so 
the stable, older hands at the game, 


but for the newer ones 


Since arbitration decisions do con- 
tain considerable meandering in contract 
construction, and since the principles 
to be applied depend to a large extent 
on the arbitrator selected by the par 
ties, some restrictions concerning con- 
tract interpretation might well now 
be built into the arbitration provision 


narrowing the scope of arbitrability 


as tar as management activities are 
concerned, precluding issues not even 
covered by contract language and 
leaving to the arbitrator the interpre 
tation of provisions which are not 
clear on their face under ordinary 


principles of contract construction 
This should be the 


arbitrator who would normally follow 
settled principles anyway, and would 


no affront to 


curb primarily the person who tends 
to decide a case “by his own lights,” 


as some decisions express it 


In the American case the company 
was compelled to arbitrate a claim for 
reinstatement made by an emplovee 
had obtained a 
workmen's 


two weeks after he 
permanent 
award based on 25 per cent permanent, 
the 
clearly established the employee's in 
ability to perform his job, the lower 
courts held that the claim was “a friv- 


compensation 


partial disability. Since award 


lous, patently baseless one, not sub 
ject to arbitration under the collective 
bargaining agreement.” The Supreme 
Court reversed, holding that the agree- 
ment of the parties was to submit all 


96 


grievances to arbitration, not merely 
that the court 
meritorious under “ordinary contract 


those would deem 
law.” 

In curtly rejecting the sensible 
Cutler-Hammer doctrine (that if the 
meaning of the provision of the con- 
tract sought to be arbitrated is be 
yond dispute, there cannot be anything 
to arbitrate—/AM v. Cutler-Hammer, 
Inc., 12 LC § 63,574, 271 App. Div. 
917; aff'd, 13 LC ¥ 63,931, 297 N. \ 
519), the Court described such a rule 
as having only a “crippling effect on 
grievance arbitration.” 

Furthermore, what some arbitra- 
tors may now’ seize upon as the indus 
trial therapy doctrine was expressed, 
with the Supreme Court pointing out 
that the processing of even frivolous 
claims may have therapeutic values 
of which those who are not part of the 
plant environment may be quite un- 
aware. Granted that this 
true, and that as a matter of good 
labor relations all questions should be 
thrashed out, particularly on the shop 
floor, somewhere before the arbitra 
should be finished 
the 
arbitration 


may be 


tion level a man 
“getting it off his 
more formal 
should involve merits as well as therapy. 
The abuse of this industrial “safety 
valve” will depend partly upon the 
extent to which foremen are expected 
to participate in manageinent by ap 


chest,” and 


process of 


plying sound personnel principles on 
a “two-way” basis at the crucial first- 
step level. 

‘hus, the American case too suggests 
the need for a sharper focus on criteria 
for the arbitrator’s guidance; for a 
“frivolous” claim may assume undue 
significance in the eyes of some arbi- 
trators who are not confined to any 
particular set of principles of contract 
construction. 

To hold, as the Court commented 
that the lower courts had been unduly 


preoccupied with “ordinary contract 
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In fiscal year 1960 the VA employed 
1,249 disabled persons or more than 
28 percent of all such disabled 
people employed by the Government 
during that year.—Congressional 
Record, January 18, 1961. 





law” raised the unnecessary and con 
fusing implication that employers and 
union businessmen should work to 
gether under fuzzier principles and 
that if contract clear it 
ought to be through the 
therapy machine anyway. In effect, 
barrier to the whole 


wording is 
reground 
it raises a real 
scheme of arbitration. 

In the Enterprise case, the company 

claim to 
the 
granting reinstatement and back pay 


submitted a reinstatement 


arbitration but contested award 
beyond the termination date of the 


collective bargaining con 
tract. Again stressing the fact that 
the had the 


arbitrator’s interpretation of the agree 


existing 


parties bargained for 
ment, the Supreme Court reversed the 
court of appeals, which had denied 
enforcement beyond the contract term, 
on the theory that the arbitrator's 
construction of the contract governed 
the parties even though his interpre- 
tation might differ from the court's 
While the 
effect and as to 
awards have any effect after the ter 
date of the 
rather commonly found in 


limitations on retroactive 


of awards whether 


mination existing agree 
ment are 
labor contracts, this case again shows 


the advisability of contractual restraints 


The 1 ne 


arose because the employers resisted 


rican and Warrior cases 


arbitration \ company having the 
“standard” type of arbitration clause 
probably will 
more in going into court and claiming 


not be successful any 
that 


not arbitrable 


a particular contract question is 
\lmost any difference 
as to the meaning of the 
as to whether it applies 


of opinion 


agreement or 
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conceivable fashion results in 


in any 
an arbitrable 
who wants the company to establish a 
hobby shop or, for that matter, to let 
him hang his collection of butterflies 


issue. (The employee 


in the main lobby because “employee 
morale” ts mentioned in the contract 
probably has raised an arbitrable is 
While technically, as the Su 


preme Court did point out, arbitrability 


sue.) 


remains a question for court determi 
nation, it is, for practical purposes, a 
dead 


vised. 


issue unless contracts are re 


New emphasis is thus focused 
on management's rights—particularly 


concerning those which a company 


does not desire to arbitrate 


The question might well be asked 
whether any company supposes it can 
rights im con 


contract provi 


exercise its 
ex press 


The answer is clear. 


properly 
travention of 
SiOns Policy 
decisions and day-to-day acts of man 
agement should not be inconsistent 
with rights which the company has 
delegated to its employees or their 
union. \WVhat has happened, however, 
by virtue of the Supreme Court's pro 
nouncements is that the area of assault 
While manage 
rights have not out the 


of industrial com 


has been widened. 


ment gone 
window as a part 


mon law, their existence (whether 
asserted in a “management clause” or 
effect 


many more topics for 


not) under today’s law in con 
stitutes just so 


arbitration! 


Contractual surgery is needed if the 


arbitration process is not going to 


stand as an unnecessary invitation t 
plague employers—as a technique of 
which, 
for one reason or another, avoid fac« 


the 


harrassment by those unions 


to-face deliberation at important 


lower steps 


The new exposure of employers to 
excessive arbitration is not inevitable 
then, if contracts are revised Em 
ployers and their counsel should re 


view current agreements in preparation 
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of a forthright discussion with union 
attorneys. Indeed, it is only fitting 
that unions and management work 
together in trimming sails after this 
reverse wind, Unions and employers 
have previously understood, pursuant 
to numerous decisions on the subject, 
that various powers and rights exist 
in management without the need for 
specifically saying so and that they 
can generally be exercised unilaterally 
by the employer as long as there is 
no breach of contract terms in so 


doing. 


In a sense, and insofar as an under 
standing of their relative rights has 
been maintained by employers and 
unions over the years, it is the form 
of the collective bargaining agree 
ment which must now be altered. But 
failure to change the form will cruci- 
ally affect substantive rights of man- 
agement, for where it was formerly 
comparatively free from arbitration 
by virtue of decisional authority, the 
parties must now write their under 
standing in this regard into the arbi 
tration prov isions.* 


Certainly neither unions nor em- 
ployers will benefit in the long run 
by vague principles of contract con- 
struction at arbitration hearings. Nor 
should a union seriously object to the 
drafting mechanics of listing 
clusions from arbitration—those phases 
of management activity which both 


as exX- 


parties have always assumed were not 
arbitrable and which courts and arbi- 
trators have generally held not to be. 
In negotiating, it should be remem 


bered, the purported exclusion from 


arbitration of various rights of man- 
agement can always be subject to the 
employer's agreement that it will not 
exercise such rights of management 
in violation of express terms of the 
agreement itself. 

If the real arbitration 
are to be preserved and if it is not to 
loom as a Hydra’s head behind the 
chairs of directors trying to run a 
business, arbitration should follow 
general principles of contract inter- 
pretation which lawyers and _ busi- 
nessmen alike recognized for 
their stabilizing effect. There should 
be no serious criticism against 
tract revision which rejects the dish 
of mixed principles served up by the 


benefits of 


have 


con- 


Supreme Court. 

To the union which may seek an 
economic prize in exchange for what 
ought to be a common sense contract 
revision in this regard there is the 
counterproposal of simply eliminating 
arbitration from the agreement. The 
resulting exposure to strikes would 
have to be reckoned with and could 
be offset to some extent by instituting 
diligent high-level grievance discus- 
sion or, even more, by exerting new 
effort to have sound labor policies 
practiced at the foreman level. 

The uncertainties raised by these 
Supreme Court decisions have prompted 
consideration by both management 
and unions to abandon arbitration or 
to refuse to include it in an initial 
agreement. This is not necessary. 
The virtues of sensible arbitration can 
be retained if the parties desire it. 


[The End] 





* Another form of “control” over contract 
construction problems exists in the actual 
selection. of arbitrators. The Supreme Court 
has indirectly emphasized an underlying 
problem in this area of labor relations—the 
and procedural question of 
arbitrators should be. When 
into 


philosophical 
how “legalistic” 
we get away from 
more affirmative contract interpretation, the 
principles to be followed (in the absence of 
“controls”) will be which 


mere fact-finding 


contract those 
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training and philosophy have engendered 
in the arbitrator selected. Not only do some 
differ as to whether they are 
of contract 
freedom 


arbitrators 
bound by basic legal principles 
construction and as to how much 
they should have in interpreting agreements, 
but they differ as to arbitration 
awards should constitute precedent and even 
as to whether awards should be published 


whether 
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Federal-State 


Jurisdictional Issues and Policies 
Under the New Labor Law 


By GEORGE W. HARDBECK 





This paper examines Congress’ decision that Section 701(a) of the Labor-Man- 
agement Reporting and Disclosure Act was needed and what the probable impact 
of this section is upon labor-management relations. The author believes that 
the best solution for the no-man’'s land problem is an extension of the NLRB’s 
jurisdiction, in order to cover all employers affecting interstate commerce. 





:, 1959 Congress passed the Labor-Management Reporting and 


Disclosure Act. Section 701 of the act amended the Labor Man 
agement Relations Act (LMRA) and authorized the National Labor 
Relations Board (NLRB) to decline jurisdiction over cases or classes 
of cases where, in the Board’s opinion, the effect of the labor dispute 
upon interstate commerce does not warrant the exercise of its juris 
diction. However, the Board may not decline jurisdiction over any 
case it would have handled under its standards prevailing on August 
1, 1959. The amended Labor Management Relations Act also specifi 
cally provides that state courts or labor agencies may assume jurisdic 


tion in those cases over which the NLRB declines jurisdiction. 


It is the purpose of this paper to examine why Congress decided 
Section 701(a) was needed and what the probable impact of this 
section is upon labor-management relations. Specifically, the follow 
ing questions will be considered: 


Why did the no-man’s land issue arise? How does the Labor 
Management Reporting and Disclosure Act of 1959 affect state juris 
dictional problems? Did the act resolve the issues or did it raise more 
issues? What is the probable impact of the act upon all concerned 
parties? What should be done to resolve the federal-state jurisdic 
tional issues in labor-management relations so as to further the basic 


public policy of the LMRA? 


Why ‘‘No-Man’'s Land”’ Issue Arose 
The Labor Management Relations Act gives the NLRB jurisdic- 
tion, with respect to both representation proceedings and unfair labor 
practices, over all enterprises whose operations “affect” interstate 
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The author is assistant professor of economics 
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commerce (except on airlines and rail- interstate firm as compared to a small 
roads and in agriculture).’ However, local firm; and (4) the need to stay 
the Board could decline jurisdiction within the Board’s budget.*. Member 
over those cases which, in its opinion, Murdock challenged the assertions of 
had no substantial effect on interstate the majority, and he contended that 
commerce. In the exercise of this dis there were no budgetary or adminis 
cretion, the Board, in 1950, adopted a trative necessities for the cutback 
jurisdictional standard which it used to Mr. Murdock’s views are expressed in 
determine whether or not it would his dissenting opinion in the Breeding 
take jurisdiction in a particular case Transfer Company case.” While there 
In 1954, the Board limited its juris- is no agreement as to why the Board 
dictional standard by raising the previ- reduced its operation, the fact re 

ous dollar requirements, by eliminating mains that the majority’s jurisdic 


certain qualifications whereby a firm tional policy was carried out. But 


would be under the act even though the impact of the Board’s policy was 
it failed to meet the general jurisdi not fully evident until the United 
tional requirements—for example, fran- States Supreme Court ruled on it. 
chise automobile dealers were no longer In the following cases, the United 
automatically under the act—and by tates Supreme Court established its 
refusing to accept jurisdiction over pre-emption doctrine and created a 
special types of enterprises (taxicab vast no-man’s land. The case of Garner 
COMIPSMICs ). v. Teamsters, Local 776,° brought forth 
The reasons for the above standard the broad doctrine that where an em 
are controversial: however, the ma ployer is entitled to a remedy from 
jority of the Board said the cutback the NLRB against union unfair labor 
order was made for the following practices, the state courts may not 
reasons: (1) the desire to reduce the grant an injunction against such con 
case load of the Board to a manage duct. In this case, the Teamsters’ 
able number; (2) the need to reduce union picketed the employer's loading 
the large case load so more time could — platform, urging his employees to join 
be spent on the more important cases; the union. The result was that drivers 
(3) the difference in the impact on the for other firms refused to cross the 
economy of a labor dispute in a large _ picket line, and the plaintift’s business 


*Secs. 2, 9(c) and 10(a) of the LMRA *“The Revised Jurisdictional Standards of 
> Fifteenth Annual Report of the NLRB, NLRB,” Monthly Labor Review. January. 
yp. 5-7 1955, p. 59. 
Nineteenth Annual Report of the NLRB *110 NLRB 493 (1954), 
2-5 24 LC § 68,020, 346 U. S. 485 (1953) 
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fell off as much as 95 per cent. The 
employer took the case to the equity 
courts of Pennsylvania, which issued 
an injunction inasmuch as the union’s 
action the 
However, the Supreme Court of Penn 


violated state labor laws. 
sylvania refused to uphold the lower 
court's ruling and pointed out that the 
under Section 
therefore, the 


union's conduct came 
8(b)(2) of the LMRA; 
state had no jurisdiction in this case 


The United States Supreme Court 
unanimously held that the Supreme 
Court of Pennsylvania had properly 
declared the state’s equity court to 
be without power to enjoin the peace 
ful picketing involved. If there had 
been violence or breach of peace in 
volved, the employer could have se 
cured a state injunction. The Court 
went on to point out that when two 
separate remedies are breught to bear 
on the conflict is 
usually imminent. 
private rights may conflict with pub 
lic rights, the latter are supreme. 


Same activity, a 


To the extent that 


The United States Supreme Court, 
in Weber v Busch, Inc.,7 
clarified the picture on the jurisdic 
tion of the NILRB and on state rights. 
The company, an interstate manufac 


Anheuser 


turer and seller of beer, entered, in 
1948. 
agreement with the International As 
sociation of Machinists (IAM) after 


they were certified by the NLRB as 


into a collective bargaining 


the official bargaining representative 
The 
contract had a provision in which the 
subcontract 
had 
This was 
an important the 
employer had a large amount of mill 


of the respondent’s machinists. 
respondent agreed to 
work only to 
agreements with the 

feature 


contractors who 
\M. 

because 
wright work done by outside con 
tractors. The respondent’s carpenters 
immediately objected to this provision, 
and for the next five years this was a 


sore spot in union-management nego- 


27 LC § 69,064, 348 U. S. 468 (1955) 
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tiations. In 1952, the employer re- 
fused to grant IAM the 

contract provision, so the machinists 
went on strike in an effort to force the 
respondent to meet their demands. 


exclusive 


The employer, on April 8, 1952, filed 
unfair labor practice charges with the 
Board against the IAM under Section 
8(b)(4)(D) of the LMRA. On April 
19, 1952, the respondent also sought 
an injunction against the IAM in the 
Louis, Mis 
the 
secondary 


circuit court in St. 
sourt. The 
IAM with conducting a 
boycott under the Missouri Conspir 
acy Statute and, also, with violating 
subsections (A), (B) and (D) of See 
tion 8(b)(4) and Sections 303(a)(1) 
(2) and (4) of the LMRA. On April 
30, 1952, the state circuit court issued 
a temporary the 
union's conduct, while the employer 


State 


employer charged 


injunction against 
added to his complaint that the union's 


action was a restraint of trade under 


the Missour1 Common Law 
Statute 


and Con 
spiracy The temporary in 
junction made 
September 30, 1952. The NLRB, on 
November 18, 1952, the 
hearing, holding that no “dispute” ex 
isted the meaning of the in 
voked Section &(b)(4)(D) of the 
LMRA. With this as a tool, the IAM 
appealed to the Missouri 
Court, and asked that the injunction 
The Missouri Supreme 


was permanent on 


dismissed 


within 


Supreme 


be set aside. 
Court, on February &, reaffirmed the 


permanent injunction, and pointed 


out that this was a jurisdictional dis 


pute between rival unions and was 


not a labor dispute under the Norris 
LaGuardia Act or the LMRA 


The Supreme Court of the United 


States, 1n making its decision, ex 


amined the established law and found: ® 
(1) The that a 
state may not prohibit the exercise of 


Court has ruled 


rights which the federal act protects 
(Hill v. Florida, 9 LC § 51,208, 325 


* 348 U.S., at pp. 474-477 
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U. S. 538; International Union v. 
O’ Brien, 18 LC § 65,761, 339 U.S. 454; 
Amalgamated Association v. Wisconsin 
Employment Relations Board, 9 LC 
{ 66,193, 340 U. S. 383.) 


(2) A state may not enjoin under 
its own labor statute conduct which 
has been made an “unfair labor prac- 
under the federal statutes. 
Teamsters Union cited at 


tice” 
(Garner UV 
footnote 6. ) 

(3) The federal Board’s machinery 
for dealing with certification prob- 
lems also carries implication of ex- 
clusiveness (La Crosse Telephone 
Corporation v. Wisconsin Employment 
Relations Board, 16 .C § 64,913, 336 
U. S. 18; Bethlehem Steel Company v 
New York State Labor Relations Board, 
12 LC § 51,245, 330 U. S. 767.) 

(4) The states do have authority 
to prevent violence or certain action 
not covered by the act. (Allen-Bradley 
Local v. Wisconsin Employment Rela- 
tions Board, 5 LC $51,135, 315 U. S. 
740; International Union v. Wisconsin 
Employment Relations Board, 16 LC 
q 64,992, 336 U. S. 245; Algoma Ply- 
wood and Veneer Company v. Wiscon- 
sin Employment Relations Board, 16 
LC § 65,013, 336 U. S. 301.) 


The Supreme Court held that the 
NLRB did not rule that no unfair 
labor practice existed, but only that 
there was no violation of Section 8 
(b)(4)(D). The United 


Court reversed the state court 


States Su 
preme 
ruling, contending that the state courts 
had invaded an area over which the 
NLRB has exclusive jurisdiction. The 
Court added that the State of Mis- 
souri did not have jurisdiction to en 
join picketing by a union under its 
antitrust laws, because picketing may 
be a concerted action protected by 


the LMRA. 


tional problems that face state labor 


Realizing the jurisdic- 


agencies and courts, the Supreme 


Court set down the following rule to 
help said agencies and courts. The 
Court said that the state courts must 
decline jurisdiction “where the mov- 
ing party itself alleges unfair labor 
practices, where the facts reasonably 
bring the controversy within the sec- 
tions prohibiting these practices, and 
where the conduct, if not prohibited 
by the federal Act, may be reasonably 
deemed to come within the protection 
afforded by that Act... .’® 


The NLRB had the power to cede 
jurisdiction to the states under Sec- 
tion 10(a) of the LMRA, but this 
action was not taken because no state 
met the requirements of the federal 
act. The inability of the Board to 
cede jurisdiction to the states and the 
court rulings on this matter lead to 
the problems of the no-man’s land, 
as exemplified in the following cases. 

The Utah 
Relations Board *® removed any doubt 
that may have existed about the no- 
man’s land. The firm was under the 
LMRA in 1953, and the NLRB certi- 
fied the union as the official bargain 
ing agent of the appellant’s employees. 
Shortly thereafter, the union filed un- 
fair labor practice charges with the 
The union contended that the 
Sections 8(a) 


case of Guss vw. Labor 


Board. 
company had violated 
(1), (3) and (5) of the LMRA. In 
the intervening time the Board limited 
its jurisdiction, and the NLRB re- 
fused to assert jurisdiction because 
the company no longer met the Board’s 
standard. The union thereupon filed 
substantially the same charges with 
the Utah Labor Relations Board. The 
company argued that the state board 
lacked jurisdiction, but the state 
board ruled that it had jurisdiction 
and found that the company had en- 
gaged in unfair labor practices as de- 
fined by the Utah act. The 
board granted relief. On a 


state 
writ of 
review, the decision was affirmed by 








* 348 U. S., at p. 481 
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We have come to a clear realization 
of the fact that true individual free- 
dom cannot exist without economic 
security and independence. ‘‘Neces- 
sitous men are not free men."’ Peo- 
ple who are hungry and out of a job 
are the stuff of which dictatorships 
are made.—Franklin D. Roosevelt. 





the Utah Supreme Court. The United 
States Supreme Court reversed the 
above ruling and said, in effect, that 
the area is pre-empted by federal law 
and that since the NLRB had not en 
tered into any cession agreement with 
the Utah Labor Relations Board pur- 
suant to Section 10(a) of the LMRA, 
the Utah board cannot assume juris- 
diction in this case. 

The United States Supreme Court 
was quite aware of the impact of its 
decision on labor-management rela 
tions, as shown by the following quote 
from the Court’s decision: 

“We are told by appellee that to 
deny the state jurisdiction here will 
create a vast no-man’s-land, subject 
to regulation by no agency or court. 
We are told by appellant that to grant 
jurisdiction would produce confusion 


and conflicts with the federal policy. 
Unfortunately, both may be right. 
We believe, however, that Congress 
has expressed its judgment in favor of 
uniformity. Since Congress’ power 
the 
states is plenary, its judgment must 
be respected whatever policy objec- 


in the area of commerce among 


tions there may be to creation of a 


no-man’s-land.” ™ 


The Court went on to say that Con 
gress is free to change the situation 
at will, and/or the Board by reassert 
ing its jurisdiction. The Court, there 
fore, left Congress and/or the Board 
the responsibility to the 
problem. Congress and the NLRB, 
in 1958, took steps to reduce the no 


alleviate 


man’s land area. Congress gave the 
Board an additional $1,500,000 in ap 
propriations, so that the Board could 
reassert its jurisdiction in some of the 
the 
The NLRB announced 


area covered by so-called no 
man’s land.’ 
that it would expand its jurisdiction 


sé 


so that more individuals, labor or 
ganizations, and employers may in 
voke the rights and protection afforded 
by the statute.” ** The Board did re 
assert jurisdiction over many enter 
prises which had been exempt since 


1954." 


This action did bring many 





™ 353 U. S., at pp. 10-11 

"NLRB, Press Release, R-576, October 
2, 1958 

- Press 
14 P 


footnote 12. 
ress release cited at footnote 12 Fol- 
lowing are the 1958 standards and the 1954 
standards 

(1) Nonre tail 
rect or 1954—$50,000 
500,000 inflow, $100,000 
1,000,000 indirect inflow 
(2) Office buildings: 1958—Gross revenue 
of $100,000, of which $25,000 or more is de 
rived 


release cited at 


1958—$50,000 outflow, di 


indirect outflow, 


indirect outflow, 


> 
> 


which 
1954- 


wl oO operate Ss 


trom organizations meet any 


of the new standards Employer who 


leases or owns and must be 
otherwise in commerce and utilize building 
primarily to house its own offices 

(3) Retail concerns: 1958—$500,000 gross 
volume of business. 1954—Direct inflow of 
$1,000,000 or indirect inflow of $2,000,000 or 


direct outflow of $100,000 
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(4) Instrumentalities links and channels 


of interstate commerce: 1958—$50,000 from 
interstate (or linkage) part of enterprise, o1 
from services performed for 
1954—$100,000 


1958 


employers in 
commerce 
(5) Public utilities 
volume, or meet 
1954—$3,000,000 er 
(6) Transit systems 


$250,000 gross 
standard 1 (nonretail) 
ss volume 
1958—$250,000 gross 
volume except taxicabs, as to which the re 
tail ($500,000 
test 


volume 


volume of business) 


1954—$3,0090,000 gross 


gross 
shall apply 
(7) Newspapers and communication sys 
tems, radio, television, telegraph and tele 
1958—$100,000 gross volume and for 
$200,000 gross volume. 1954 
$200,000 for 


phone 
newspapers: 
$500,000 test for 
the others 
(8) National 
impact on national defense 
(Continued 


newspapers, 


1958—Substantial 
1954—$100.000 
nm followmg page) 
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more firms again under the jurisdic- used on August 1, 1959.°° But the 
tion of the NLRB, but the no-man’s Board may extend its jurisdiction 
land issue was not resolved for many and bring more cases within its realm 
enterprises. The Board, in applying its volume 
In the Garmon case of 1959, the  of-business tests, has no fixed rule in 
United States Supreme Court again — selecting the 12-month period used—for 
ruled that a state court cannot award example, the Board may use the em 
damages for peaceful picketing in an ployer’s fiscal year or the 12-month 
interstate commerce dispute where period preceding the filing of a charge 
the NLRB has declined to assert before it. Gross sales and purchases 
jurisdiction. The Court ruled that in- are used in computing the business 
asmuch as the picketing is arguably outflow; and, in cases of employer as 
protected or prohibited by Sections  sociations, the standards are met if 
7 or 8 of the LMRA, adjudication of the business of any one member, or 
its status must be left to the Board. the combined membership, of the as 
The Court held that failure of the sociation measures up to the Board's 
Board to act in cases covered by the’ dollar test."’. The NLRB, by admin 
LMRA does not give state courts istrative ruling, has refused to assert 
authority to assert jurisdiction, unless jurisdiction over certain industries 
violent acts have been committed. whose operation the Board believes 
Again, it became quite evident that) to be local in nature—for example, 

further action by the Congress and/or — porse race tracks."® 
the Board was necessary to eliminate ; 
the no-man’s land, and that action Congress and the Board have taken 
enme tn 1999. action to eliminate the federal-state 
jurisdictional problems, but there re 


, main some unresolved issues. It is 
Section 701 of Labor-Management 


; : pertinent to recognize that these 
Reporting and Disclosure Act 


sues were raised by Section 701. 
In 1959, Congress added subsection 
(c) to Section 14 of the LMRA in 


. Jurisdictional Issues 
an effort to eliminate the no-man’s 


land and to stabilize, to a degree, the Section 701 of the new labor law 


NLRB ’s jurisdictional standards. State 


and territorial labor boards and courts 


attempted to alleviate the jurisdictional 
issues. In this section a formal public 
may now assume jurisdiction over Policy is given on how the NLRB and 


labor disputes over which the NLRB State would handle the jurisdictional 


has declined to assert jurisdiction. PToblems. However, there exist some 
However, the Board cannot refuse to @Si¢ administrative problems 
assert jurisdiction over any labor dis The question as to what agency has 


pute over which it would have as- jurisdiction in a labor dispute may 


serted jurisdiction under the standards prove to be a thorny issue. The NLRB 


(Footnote 14 continued) “Garmon v. San Diego Building Trades 
in goods or services directly related to na Council, 37 LC § 65,367. 359 U. S. 236 (1959) 
tional defense, and pursuant to government * The Board’s standards given in footnote 
contract 14 are substantially the standards which pre- 
(9) Business in the territories and Dis vailed on August 1, 1959 
trict of Columbia: D., ( plenary Terri 1960 Guidebook to Labor Relations (Chi 
tories—standards apply (1954 the same as cago, Commerce (Clearing House. In 
1958.) 1960), pp. 26-27 
(10) Associations Regarded as singl * Hialeah Race Course, In 125 NLRB 


" 


employer 1954 the same as 1958.) No, 57 (1959) 
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has established the following policy 
this problem.’*® The 
published ‘Juris- 
which state in 


to cope with 
Board will use its 
dictional standards’ 
dollar volume of business the cate- 


“cc 


0 


gories of cases the Board will take.” 
Also, the Board will provide regular 
procedures for concerned parties who 
have before state courts or 
agencies to get an official advisory 
The Board 
will also give opinions to state courts 
and agencies.** (As of June 23, 1960, 
the NLRB had ruled on 13 jurisdic 
tional cases.) ** 


cases 


opinion on close cases. 


Regional offices of the NLRB may 
give informal rulings on jurisdiction 
to any interested party, but the opinions 
expressed by the regional personnel 
are not binding upon the Board or the 
general counsel.” 

One problem with Section 701 is 
that in some difficult to 
determine whether the NLRB or state 
agency The 
can and will decide the issue, but such 


cases it 1s 


has jurisdiction. Board 


action takes time. However, this is 


sue may tend to resolve itself as all 
parties become more familiar with the 
Board's jurisdictional policy. There 
remains the problem of how the NLRB 
will cope with the situation where the 
firm was not covered originally by the 
act, but later came under the act be- 


cause its employees engaged in a 


secondary boycott. In past cases, the 


NLRB has ruled that the employer 


would be under the act.** But, as 
Harry H. Rains points out, this action 
raises Will the 
Board’s ruling automatically dispose 
of the state’s action? What is the 
disposition of the state’s ruling which 
Is the de 


some questions.* 


was made in the interim? 
cision void when the case comes un 
der NLRB’s jurisdiction ? 

In coping with the above questions 
the courts will meet additional ques 
tions—for example, assuming there is 
a difference in rulings between fed 
eral and state, how will the parties be 
made whole? The jurisdictional prob 
lems are as clear as a snowy TV pic 
ture in a fringe area, and until the 
reception is improved there will exist 
confusion and conflicting interpreta 


tion of public policy. 


Impact of New Labor Law 

The intent of Congress in including 
Section 701 in the Labor-Management 
Reporting and Disclosure Act is quite 
obvious, but what is the likely impact 
the concerned 


of this section 


parties? Only 12 states and one com 


upon 


monwealth (Puerto Rico) have com 


prehensive codes regulating labor 


rciations.*° However, none of the laws 
met the requirements of Section 10(a) 


of the LMRA, the 


Board could not cede jurisdiction to 


and, therefore, 


any state. 


The labor codes of the 13 jurisdic 


under the conditions stated above tions differ to some degree, but follow 


*NLRB, Press Release, R-643, November 
16, 1959 
*” Press release cited at 


footnote 19 

s Press release cited at footnote 19. 

* Information furnished by the Washing 
ton office of the NLRB 

* 1960 Guidebook to Labor Relations, cited 
at footnote 17, at pp. 27-28 

* McAllister Transfer, Inc 
1769 (1954), and Retlly Cartage ¢ 
110 NLRB 1742 (1954) 

> Tapor LAw JOURNAL, 
p. 758 


110 NLRB 
‘omepany 
November, 1959, 
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“For a detailed study of state labor rela 
tions codes, see Killingsworth, State Labor 
Relations Acts (1948): Katz, “Two Decades 
of State Labor Legislation 1937-1957,” 
LaBpor LAw JouRNAL, November, 1957, pp 
747-768, 818; Blumrosen, “The Misinterpre 
tation of Section 10(a),” LaAspor Law 
JouRNAL, April, 1958, pp. 265-283; and Selig 
son, “Legislative Decision-Making in Labor 
LaABor LAw JOURNAL, 
895-907, 911 The 


content operation ot a 


Relations,” December 


1959, pp latter article 
and 


using 


describes the 


typical state labor law, Colorado's 


labor law as its example 
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the general principle of encouraging 
collective bargaining. It is not the 
intent of this paper to analyze the 13 
jurisdictions which have labor codes, 
but, rather, to emphasize that in 38 
states the concerned parties who are 
excluded from the LMRA do not 
have comprehensive labor laws to 


govern labor-management relations. 


It is quite ironical that our federal 
labor law, which was passed in 1935 
and amended in 1947 and 1959, and 
which has as its basic premise the en- 
couragement of free collective bar- 
gaining and the protection of the 
relative rights of employees, employers, 
unions and the public, should be 
denied to concerned parties because 
the enterprise does not meet the juris- 
standards of the NLRB. 
However, this denial would cause 
little concern if the parties had at 
their disposal appropriate state labor 


dictional 


codes. 


Unfortunately, this is not the case 
for most parties excluded from the 
excluded 


federal labor law. These 


parties in industrial disputes will have 


to rely upon common law doctrines 
either 
The small 


or their economic power. In 
case, it is a step backward. 
businessman who was helped by the 
unfair labor practice provisions of the 
LMRA will have to rely upon his eco- 
nomic power or some archaic common 
law decision. The employees and the 
unions of excluded enterprises will 
not be able to avail themselves of the 
services of the NLRB. The public 
and the employees alike may feel the 
the 
struggle between the excluded em- 


end results of economic power 


ployer and the union. Management 
and labor in many states can engage 
in practices which are not in the pub- 
lic’s best interest—the very acts which 


The states have, again, a major 
responsibility in the labor relation 
field. How the states will meet this 
responsibility is a matter of conjec- 
ture, but, if history may be used as a 
guide, the outlook is not too bright. 
An examination of the enacted state 
labor relations laws of 1959 sheds 
some light on the subject.”’ The State 
of New York enacted a law prohibit- 
ing financial abuses by unions and 
requiring financial reports from unions, 
employers and labor relations consult- 
ants. New Mexico outlawed a num- 
ber of specific kinds of picketing, and 
Nebraska made secondary boycotts 
unlawful. A Montana law guarantees 
to owners of certain retail and amuse- 
ment establishments, and to members 
of their immediate families, the right 
to work in their place of business 
without union interference. North 
Dakota now prohibits any person who 
was convicted of a crime involving 
moral turpitude or a felony, excepting 
traffic violations, from serving as a 
The above show some 
of the piecemeal taken by 
states in the labor relations field. But 
more concern is that the 


union official. 
action 
what is of 
entire Oregon labor relations act was 
repealed in 1959. 

The states do have the opportunity 
to provide our country with valuable 
information on how to cope with the 
issues of labor-management relations 
as they see them in their domain. The 
states may now enact comprehensive 
labor relations legislation and assume 
jurisdiction over a number of enter- 
prises formerly under the LMRA. 
Will this challenge be accepted or 
will the states only mirror the pres- 
sure of the dominant party—labor or 
management’ If state action only 
reflects the pressure of the dominant 
group in the state, then legislation, or 
lack of it, will vary from state to state 





have been outlawed by the LMRA! 


*“State Labor Legislation in 1959,” 
Monthly Labor Review, January, 1960, pp 
47-48 
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depending upon the pressure group. 
This can only lead to no objective 
state action—-quite a price to pay in 
order to limit federal government 
intervention in the labor-management 
field. 


Conclusions and Recommendations 
The no-man’s land issue arose be- 
cause of administrative rulings by the 
United States Supreme 
The NLRB, under 
its discretionary jurisdictional power, 
refused to assert jurisdiction over all 


Board and 


Court decisions. 


enterprises covered by the LMRA. 
The United States Supreme Court de- 
creed that may not assume 
jurisdiction over labor disputes cov- 
ered by the LMRA, where 
violence has occurred the 
Board has ceded jurisdiction to the 
states in accordance with the act. 
Since no state labor code met the re- 
quirements of the LMRA, the Board 
could not cede jurisdiction to the 
states. The LMRA was amended in 
1959 to permit the states to take a 


states 


except 
or where 


more active role in labor-management 
relations. 

The pendulum in labor relations 
has swung from entirely state control 
to mostly federal control to, again, 
more state control. The did 
not handle the labor relations issues 


states 


adequately before, and the question is 
whether or not they 
quately cope with the issues. 
of what has happened in the past, one 


can now ade- 


In view 


cannot be very optimistic about pos- 
sible future state action in the field 
of labor relations. The Labor-Man- 
agement Reporting and Disclosure 
Act of 1959 appears to have elimi- 
nated the no-man’s land, but the issue 
of adequate and appropriate labor re- 
still not 

for example, those 


lations recourse does exist 
for many parties 
parties formerly covered by LMRA. 

It is the author’s opinion that the 
best solution for the no-man’s land 
problem is an extension of the NLRB’s 
jurisdiction, so as to cover all em- 
ployers affecting interstate commerce. 
True, the Board never exercised its 
full jurisdictional power under the 
Wagner Act or the Taft-Hartley Act. 
This was due, in part, to budgetary 
reasons, case load and the desire for 
states to handle local cases. How- 
the 
and asserted jurisdiction over all cases 


LMRA, it 


assure uniform treatment to all par- 


ever, if 3oard had the resources 


coming under the would 


ties concerned and would be less 


cumbersome and expensive than try- 
ing to dovetail the operations of fed- 
eral and state agencies, when the 
latter exist, or state courts. However, 
701 


can only hope that 


the books. so one 
the 
meet their obligations and enact com 


Section is on 


states will 
prehensive and adequate labor codes. 
If this should not come to pass, then 
Congress should re-examine the ac- 


[The End] 


tion it took in this area. 


FULL REPORT ON SCHOOL LEAVER STUDIES RELEASED 
The Bureau of Labor Statistics has just released a new bulletin, 
School and Early Work Experience of Youth in Seven Communities, 


1952-1957. 


This publication, of special interest to school counselors 


and placement officers, is the complete report on the BLS surveys, 
conducted in seven labor market areas, of the employment and un- 
employment experience of school dropouts and of high school grad 


uates who did not go to college. 


The bulletin contains 30 tables and 


seven charts, a detailed analysis of the data collected and a technical note 


explaining how the surveys were conducted. 
of the studies were published previously in a pamphlet entitled 
| From School to Work. 


Jurisdictional Issues and Policies 


The major findings 





National Emergency Disputes 
By |. HERBERT ROTHENBERG 





A so-called ‘‘national emergency dispute’’ is a strike which threatens na- 
tional security or causes widespread public suffering, thus creating what 
may become an irresistible secondary pressure on government. This article 
is composed of an exchange of correspondence between the author and 
Senator John L. McClellan, chairman of the United States Senate committee 
investigating labor unions. Mr. Rothenberg is a Philadelphia attorney. 





Dis MR. ROTHENBERG: I am writing to you as a teacher 
1 


1 the field of labor law and labor relations to ask if you will 
kindly give me the benefit of your experience, your observations, and 
your thinking on two related questions of vital public concern. I refer 
to the so-called “national emergency dispute’—the strike which 
threatens national security or causes widespread public suffering, thus 
creating what may become an irresistible secondary pressure on gov- 
ernment. I refer also to the extraordinary powers now vested in 
unions which, when exercised, can bring about such situations and do 
other things that may be considered contrary to the public interest. 


Each time a crisis arises the Taft-Hartley Act provisions touching 
the issue are reviewed critically. Some hold them to be inadequate and 
others consider them to be oppressive. The question then arises, 
“What comes after Taft-Hartley?’ In other words, what can be done 
after the eighty days have expired ? 


The power of unions is a broader matter, although certainly re- 
lated when it is so used as to produce a “national emergency” or 
“public safety” situation. It is concededly a very complex and at 
times a baffling problem. Some believe that unions, organized in 
their present structures, have entirely too much power; others believe 
that they should be left as they are; while still others contend that 
some present restraints should be removed. 


If the grave problems inherent in these questions are to be solved 
with justice to all concerned and without impairment to the system 
by which we have lived and prospered as a nation, we shall have to 
look to some of our best academic and legal minds to contribute to 
the evolution of a national labor policy based on principles that are 
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conductive to preserving a free so- 
ciety and providing for procedures 
that can be subjected to the fewest 
abuses. 


Knowing that you must have given 
considerable thought to these prob- 
lems and have reached well consid- 
ered opinions with respect thereto, | 
would deeply appreciate your advis 
ing me your conclusions regarding 
these two subjects and the reasoning 
on which those conclusions are based. 
I not but 


solicit, your suggestions and recom- 


only welcome, earnestly 
mendations concerning legislation or 
other action that you deem appropri- 
ate or necessary toward a solution of 


these problems. 


Sincerely, 


John L. McClellan 


EAR Senator McClellan: I have 

your very kind letter of June 13, 
1960. Please accept my apologies for 
not having replied sooner [August 24, 
1960]; however, the press of affairs 
has kept me away from my office for 
a considerable part of the time since 
share the 
deep concern and sense of urgency 


receipt of your letter. I 


which you experience and sincerely 
regret that circumstances prevented 
an earlier reply. 


Introductorily, I wish to declare 
that I am in unqualified accord with 
the proposition that the problem of 
the “national emergency dispute” is 
but a facet of the broader and more 
matter of the “power of 
unions.” whatever the 


whether from natural impediment or 


complex 
For reason, 
inspired self-inducement, there exists 
In many wailing quarters a kind of 
myopia which blurs the plain truth 
that strikes which imperi! the com- 
mon create “national 
emergencies” could not occur but for 
the toleration of the power of unions 
to create Such 
insecurity and vulnerability as was 


welfare and 


such crises. national 
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produced by the recent steel strike, 
the still-frightening maritime para 
lysis of the west coast of not so many 


years ago and at the hands of Harry 


Bridges, so noted for his political 
peregrinations before, during and 
since the Russo-German nonaggression 
pact, and the remarkable coincidence 
of the stoppage of the intercontinental 
movement of goods with the expres 
sion of Soviet antipathy for the Mar 
shall Plan program, the coal strikes of 
John L. 
helplessness in persuading his mem 
bership to comply with Judge Golds 
borough’s order upon him to order 
work, the 


Lewis and his cute pleas of 


his men to return to 
demoralizing long distance telephone 
strike, the reckless walking from their 
jobs by the atomic project workers, 
or any of the other of the defiant and 
self-interested assaults upon the na 
tional safety and welfare would be 
reduced in direct proportion to the 
diminution of the power of labor un- 
ions, by unilateral decision, to create 


such national excitements and dangers 

Thus, it is difficult to 
how so many men of good conscience 
truly troubled by the danger-potential 


perceive 


of these industrial convulsions which 
spasmodically afflict the nation, can 
take such timorous flight at the mere 
of the 
element 


suggestion re-examination of 
the 
national emergency strike possible 
that is, 
bone and tissue of the entire problem 


very which renders the 


union power. This issue is the 


Union exhibitions and provocations 
national or otherwise, which are based 
on this incredible power are a care 
which is but consequential and sub 
this 
However, 
the 


and 


ordinate to grave concern with 


monolithic power itself. 


since your letter refers first to 


“national emergency dispute,” 
then to the underlying problem of 
“union power,” please permit me to 
address myself to these matters in the 


order of their presentation. 
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In treating of the national emer- 
gency strike, it must be remembered 
that this species of strike, considera- 
tions of geography and impact apart, 
no less than any other variety of 
strike—large or small—is a private 
dispute in which the disputants seek 
to advance or secure their private in- 
terests. If the paramount interests 
of the national safety and welfare are 
to be adequately and effectively safe- 
guarded, sight must never be lost of 
the privacy of the controversy. To 
disregard the element of the privacy 
of the dispute is to disregard the na- 
tional interests. With this element 
ever in mind, it is appropriate here to 
consider the three major questions 
which arise in every strike, national 
emergency strike, or whatever: 

(a) How to permit to the dispu- 
tant, small, the 
maximum of independent action in 


whether large or 
composing their private disputes; 

(b) How not only to prevent such 
private controversies from impinging 
upon the peace and welfare of all the 
inhabitants of the areas affected by 
the dispute—including the disputants 
themselves—but, as well, to prevent 
the deprivation of the full enjoyment 
by nondisputants of both their private 
and public rights; and 

(c) How to implement such pre- 
ventive measures without impairing 
our institutions or the 
constitutional rights of the disputants, 
and, equally important, without sac- 
rificing the rights and privileges of 
nondisputants or of the community as 


democratic 


a whole. 
By what 
needs yet at the same time protect 
the national interests is, as you have 
in your letter observed, a most chal- 
lenging and complex problem. To 
secure the national interests at the 
cost of either the weakening or the 
destruction of the constitutional fabric 
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means to satisfy these 


of our society would be no less tragic 
than the sufferance of anarchic pri- 
vate action to despoil the public weal. 
I do believe that a medium 
effec- 


However 
can be fashioned 
tively preserve the national and public 
interests without impairment of the 
constitutional rights of private dis- 
putants in their private dispute. In 
not 


which will 


submitting this proposal, I am 
unaware that it represents an 
treme departure from the 
proach to the labor problem. I readily 
acknowledge that when I first thought 
of this method of treating the prob- 
lem, traditional orientation and habit 


ex- 
going ap- 


almost impelled me, out of hand, to 
reject the proposition. If, indeed, such 
is your first impulse, it will be quite 
understandable. Perhaps because of 
fascination with its unorthodoxy, I 
not get the notion out of my 
mind, and as it recurred to me again 
and again, slowly I came to believe 
that the 
greater merit impression 
and the my conven- 
tional thinking admitted. Accordingly, 
| respectfully exhort you to reserve 
ensuing proposal 


could 


essential idea embraced 
than first 


narrowness of 


judgment of the 
which I have herein to make and to 
give it careful consideration before 
you make a final evaluation. 

Like yourself, I have given this dis- 
turbing problem much thought over 
a period of many years. I have been 
involved professionally in many labor 


matters, have taught the subject for 


a very long time and have written 
much thereon. From my professional 


experience, my studies and observa- 
tions of the times and the mushroom- 
ing enormity of the problem, as well 
as from following closely and sym- 
pathetically the ineffectual and often 
sad efforts by some to treat this now- 
overwhelming problem by half—or 
quarter—measures and by the hope- 
ful manipulation of language and 
punctuation in labor statutes, I have 
the firm conviction that 


1961 


come to 
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nothing short of important treatment 
for this important problem will ever 
result in any substantial relief. I 
respectfully submit that statutory 
tinkering is surely not the answer. 
No less than ten times in somewhat 
more than a decade since the enact- 
the Taft-Hartley Act have 
the activities of labor unions 
strained the President and the 
preme Court of the United States to 
declare these strikes to be repugnant 
and inimical to the national safety 
welfare such strike for 
every year since the promulgation of 
the In each of these perilious 
episodes the country tensely waited 
out the strike and tre- 
mendous sigh of relief when the strike 
was ended. Apart from the issue of 
the right of private disputants in a 
private dispute to endanger the public 
safety and welfare, what right have 
these private disputants in their pri- 


ment of 
con- 
Su- 


almost one 


act. 


unloosed a 


vate controversies, and whensoever 
they choose and without restraint of 
law, to repeatedly excite and unnerve 
the nation? Fortunately, in each of 
these perennial strikes the disputants 
composed their differences within the 
Taft-Hartley 80-day time limit. How- 
ever, in the 
agonized and tormented by the ques- 
tion: “What after the 80 days?” By 
the terms of the act, if the disputants 
so chose, the strike might be con- 
tinued or resumed, without right of 
further intervention by either the 
President or the courts, regardless of 
how the 
disputants might care to drive us. In 
the recent steel strike: when, in the 
very teeth of an international crisis, 


each case country was 


close to national disaster 


the national steel supply was reduced 
to a critical and very dangerous point, 
on the tongue of every mature citizen 
was that haunting question, “What 
after the 80 days?” This the 
same which plagued the 
country in the still-remembered coal 
strike by John L. Lewis’ United Mine 


was 


question 
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Workers of America when, by the 
testimony of James Boyd, then the 
director of the United States Bureau 
of Mines, and, then too, in a perilious 
international situation, the nation’s 
coal reserves had been diminished to 
a 20-day stockpile. This the 
same question which alarmed the 
country during Harry Bridge’s mari- 
and, indeed, in each and 


was 


time strike 
every one of the ten national emer- 
gency strikes, in slightly more than 
the same number of years, which have 
disquieted the nation. 
What, indeed, “comes after the 80- 
days?” Is it the right of the private 
disputants in a private dispute, after 
the lapse of the short 80-day interval, 
to completely exhaust the national 
steel supply, or the coal reserves, or 


shaken and 


to bring to a grinding halt our na- 
tional nuclear programs, or to halt 
all shipping or—as certain individuals 
even now seek to equip themselves 
to do—to completely paralyze all na 
tional transportation, or in any area 
whatsoever to endanger the safety, 
lives and welfare of the country or its 
[ think not! Each time a 
industrial crisis arises, 
From 


citizenry ? 
new national 
a great public clamor is heard. 
all quarters come nervous demands 
that something be done to avert re- 
sumption of the crisis after the 80- 
day period. But when, luckily, the 
dispute is ended within the 80-day 
hiatus, temperatures and pulse rates 
everyone returns to their 
parochial pursuits and_ politicking, 
and the entire matter is forgotten un- 
til a new and frightening crisis arises. 
Only the few, like yourself, have a 
continuing care. And, like yourself, I 
believe that unless we act now, in a 


subside, 


time of comparative industrial calm 
and quiet and in circumstances ad- 
mitting thoughful consideration, we 
may some day soon find ourselves 
wildly thrashing about in a tableau of 
passion and turbulence in which any 
bad one. 


decision must be a 
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With these considerations in mind, 
and with a full awareness that it 1s a 
gross departure from _ present-day 
thinking and that it abounds in all 
manner of political impediments, I re 
spectfully submit as a possible solu- 
tion the following proposition: 


The issue of the continuation or ter- 
mination of any strike which creates a 
declared national emergency should, in 
a national poll, be seasonably put to the 
people, with the ex pense of the poll to 
be borne in part by the public and the 
remainder in prescribed proportions ac- 
cording to the outcome of the poll 

The the right of the 
community to advise in disputes which 
the communal may 
indeed be novel, but I believe it to be 
and, I 
sooner or 
rule. 


concept of 


concern welfare 


morally and sound 
expect, it will some day 
later the 


From recent and current experience 


socially 


become governing 
the public safety and well-being can- 
not much longer, and without destruc- 
tion of the whole, be left to the mercy 
of insatiable private appetites. 

Based on my own professional ex- 
perience, studies and observations, I 
am completely convinced that the one 
single factor which obtains as a li 
cense, if not, indeed, as an induce- 
ment, to strikes, “national emergency 
strikes” and otherwise, is the fact that 
those in labor unions who, as often 
as not, for their own peculiar reasons, 
encourage, incite or provoke strikes 
are able to do so without any real and 
financial detriment to 
themselves or their organizations. In 
making this assertion, I draw a clear 
line between the striking workman 


substantial 


and the leaders of labor unions and 
their factotums. Sadly, it is true that 
the striking workman himself does 
sustain great, and often irrecoverable 
loss, but it 1s seldom that they call a 
strike. Almost invariably it is the 
union leaders or their cohorts who do 
so. Not always are wages, hours or 
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An analysis of the government's 
figures on unemployment by the 
Chamber of Commerce of the United 
States shows that unemployment is 
concentrated among the young, the 
minority races and the unskilled. 





working conditions the actual grava 
In too many instances 


men of a strike. 
such employment considerations are 
only the ostensible or proclaimed burden 


of the stoppage and are but incitements 
used designedly by those in command. 
In a shameful number of cases where 
the employment factors might otherwise 
have been resolved, strikes have been 
called for such prestige, 
personal vendettas or a_ supposed 


reasons as 


lése majesté or need of a crisis to 
strengthen a hold on union office or, 
in some instances, out of sheer lust 
for power. If the newspaper accounts 
are to be believed, in the recent steel 
strike, at least at its outset, there ob 
tained a huge and dissuasive senti 
ment among the workingmen against 
the calling of a strike. For whatever 
may have been his actual reasons, 
David J. McDonald called the strike 
and thereby precipitated a grave and 
real It is the pitiful 
fact that the workingmen lost heavily 
So did the 


How - 


national crisis. 


of wages in that strike. 
companies who were embroiled. 
ever, if Mr. McDonald or his official 
dom sustained any personal loss, it 1s 
apparently a_ well-guarded secret. 
During the course of that strike, I 
often pondered whether or not the 
strike would have been sustained as 
long as it was or, indeed, called at all 
if the union or its functionaries would 
necessarily have sustained a loss com- 
the 
sustained by the strikers or by the 


mensurate with collective loss 
employers. I most seriously doubt it. 
It is significant that when, in the coal 
strike, Judge Goldsborough imposed 
upon John L. Lewis a $20,000 fine and 


levied upon the union itself a whop- 
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ping $1,400,000 fine, both John L. 
Lewis and his union suffered a sud- 
den loss of enthusiasm for the strike. 
A short time ago, in negotiating an 
initial contract in a small, newly- 
unionized piant, the 
called upon, under threat of strike, to 
and fringes 
year, 


company Was 


accord wage increases 
which, for the 
exceed the company’s total profit yield 
the Under the 
shadow of a the company 
granted the demands. Near the close 
of the negotiations, the union, despite 
the the 
workingmen under the contract, was 


contract would 


for previous 


strike, 


year. 


inordinate gains made by 
prepared and offered to throw up the 
entire strike 
cause one of the requests of the em 
which 


contract and call a be- 
ployer involved bookkeeping 
the union protested would cost it ap 
proximately $100 a year. Without 
torturing the point, at least I am 
that the 
deterrents to the provocation of in 


dustrial strife would be to cancel out 


convinced one of greatest 


the impunity with which labor leaders 
and their may at will or 
whimsy call or incite strikes. Paren- 
thetically, it may be noted that much 
of the litigation before the National 
Labor Relations Board is purely tac 
tical often instituted on the 
theory that it costs nothing to initiate 
such actions and that with the Board’s 


yeomen 


and is 


attorney prosecuting the action for 
free and the employer being put to 
onerous expense of defending the ac- 
tion, the institution of such Board’s 
actions represents fine strategy and, 
knows, but the trial ex- 
aminer might believe the union’s tale. 


who what 


It is interesting to note that in each 
and every one of the “national eter 
gency disputes” which have occurred 
the work-stoppage 
was in each such instance 
a strike by the union in 


to date which 


occurred 
produced by 
volved. In not a single instance was 


Management Relations Act, 61 
1(b), 29 USC Sex 141(b) 


* Labor 
Stat. 136, Sec. 
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there a curtailment of production which 
was chargeable to a lockout or to othet 
direct action by the employer. The 
crisis and damage to the country and 
the public which resulted from the 
union's strike and stoppage of pro 
duction was in no way attributable to 
the employer, unless one chooses to 
perversely interpret as the inducing 
“cause” the employer's refusal to sub 
mit supinely to the union’s demands 
rather than the union’s strike action 
which actually produced the work 
the ensuing national! 


stoppage and 


crisis. 

The law and national policy of the 
land requires that “employers, em 
ployees, and labor organizations 
above all under law 
neither party has any right in its rela 


recognize that 
tions with any other to engage in acts 
or practices which jeopardize the publi 
health, safety, or interest,” and, further, 
to “proscribe practices on the part of 
labor and management which 

are inimical to the general welfare, and 
to protect the rights of the public in 
connection with labor disputes affecting 
commerce.” * (Italics supplied.) In 
their concurring opinion in the steel 
strike,’ Justices Frankfurter and Har 
lan held that “the both 
parties [labor and management] must 
be subordinated to the overriding in 
terest of the Nation.” 


interests of 


Thus, there can be no doubt either 
in law or in morality that the national 
and public safety and welfare trans 
cends the rights of private disputants 
No individ 
the 


in a private labor dispute 


ual or group of individuals has 


right to endanger the country or the 
common good to advance their per 
sonal and private interests How 
then, can anyone arrogate to himself 
or themselves the right, whether by 


lockout or strike, be it for wage in 


creases, working rules or whatever 


United Steelworkers of America v. US 
38 LC 165.904. 361 U. S. 39 (19590) 





to unsettle or imperil the nation or 
its people. Obviously there is no such 
right, and however much one may de- 
sire to improve his economic situation 
and no matter how great the member- 
ship of an organization seeking to do 
so, no one and no group, for their 
personal advantage, ought be suffered 
to threaten or sacrifice the interests 
of the entire nation. None but those 
covetously concerned with only their 
own selfish interests, can doubt or 
cavil with this proposition. Unfor- 
tunately, there have been and are such 
self-seeking persons and groups. Even 
more unfortunate is the fact that, 
under the law, there is no provision 
for restraining the appetites or activi- 
ties of such individuals, except for 
the brief 80-day period. Whatever 
lawful restraints may be imposed upon 
greedy groups during this interval 
such restraints are too ephemeral to 
be meaningful, for under the existing 
law, on the government’s own motion, 
the restraints must be mandatorily re- 
moved at the end of the 80 days.* 
Thereafter these individuals are free, 
without obstacle of any existing law, 
to resume their activities, no matter 
what the cost or peril to the nation 
or the well-being of its people. 

How, then, to constitutionally con 
trol these persons when the 80-day 
period has expired? Are we to trust 
innocently that those individuals whose 
pernicious activities had, in the first 
instance, compelled the country to 
invoke the 80-day restraints, when 
the restraints the 
country is helpless to defend itself 


are removed and 


further, will suddenly experience a 


miraculous redemption. If one goes 


back but a few months ago and recalls 
how the United Steelworkers and 
their generalissimo champed at the 
bit for the end of the 80-day injunc- 
tion and delivered daily pronuncia- 
mentos of the dire events that awaited 
the employers at the end of the 80-day 
period, there is no room for such 
hopeful naiveté. 

In the past and in a time of war, 
the government sought to dull the 
impact of emergency strikes by seiz- 
ing the employer’s property.* There 
have been those who have advocated 
as an answer to the emergency-strike 
problem, that, even in peacetime, the 
employer's property should be seized 
and administered by the government 
until the employer yields to the union’s 
demands or, in some other undescribed 
phenomenon, the union should call 
off its strike, and that then, and then 
only, should his property be returned 
by the government to the employer.° 
Needless to say, outside of union 
sectors, there are but few who will 
subscribe to this bizarre proposal of 
peacetime expropriation. It is a curi- 
ous kind of impartiality and fairness 
that would invest in one side of a 
private industrial dispute the preroga 
tive, by merely calling a strike and 
precipitating a national crisis, of drag- 
ging the government and its mighty 
strength and tremendous resources on 
its side by expropriating the adversary. 
It is as easy to understand the relish 
of union partisans for such legislation 
as it is to visualize the explosive in- 
cidence of emergency strikes which 
such legislation would produce. “Col- 
com- 


lective bargaining” be a 


mendable institution, but to be sure 


may 





761 Stat. 136, Sec. 210. In the Steelwork- 
ers case, cited at footnote 2, the Supreme 
Court acknowledged that while, in an emer- 
gency strike, the government was the “guard 
ian of the national health and safety” its 
right to safeguard and protect these vital 
"—namely, 
80-day 


interests exists only “for a time’ 
80 days. Thus, at the end of the 
period, and short of some new Congressional 
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action, the nation’s health and safety are 
delivered to the hands of those who initially 


placed it in peril 
‘During the coal and 
some years ago. ‘ 
*See Ludwig Teller, “What Should Be 
Done About Emergency Strikes,”’ 1 LABor 
LAw JourRNAL 263 (January, 1950). 


railroad strikes of 
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About 3.3 million women, a seventh 
of all women in the labor force, 
belonged to labor unions in 1958. 
Although they represented only about 
a sixth of all unionized workers, 
women comprised a great majority 
of the members in a few unions. 


—Bureau of Labor Statistics 





there cannot be too many who are 
prepared to dismantle the Constitu 
tion in beatification of this precept. 

No less inexorable than the myopic 
zealots and champions of confiscation 
and expropriation 
constitutional 


and comparable 


excesses are those ex 


tremists who would deny all right of 


collective action on the part of persons 
engaged in industries wherein work 
might produce national 
these 


stoppages 


emergencies. As often as not 


proponents of selective recognition of 


workingmen’s right of collective ac 
tion are found in those quarters in 
the total this 
is fervently espoused. These 


which elimination of 
right 
dogmatists analogize a critical indus- 
try to the armed forces of the United 
States and proclaim that no individual 
groups thereof 
the right, or should be suffered, to 


servitor or any have 
disorganize the whole to advance his 
or their personal advantage. There 
can be no quarrel with the proposition 
that it would be grotesque and inad 
missible, not only in these terrible 
days but at any time, to permit indi 
viduals in our military organizations 
to strike and disorganize the defense 
establishment whenever they chose or 
whenever they deemed their private 
The 


license is as 


interests occasioned such action. 
thought of such 
ludicrous as it is fearsome. 


very 
However, 
the analogy ends here, for private in 
dustry, albeit a critical industry, is 
neither the army, navy or the air force. 
It is and remains a private industry, 
and to deny to workingmen in these 
industries the collective rights which 
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are enjoyed by those engaged in other 
industries is equally as inadmissible 
as to grant these rights to the per- 
sonnel of the military organizations 
which are charged with the protection 
and the Nation. Those 
who urge otherwise are as extremist 
who would and 
expropriate the employer’s property 
or would otherwise tear up the Con 
stitution for private advantage. There 
the American society 
for either of these or kindred species 
of extremism. At the same time, while 
moderation is surely preferable to ex 


defense of 


as those confiscate 


is no room in 


cess, moderation in itself is not a le- 
gitimate goal. Until such time as the 
whole of our people choose by orderly 
process to change their Constitution, 
it is the protection and preservation 
of the constitutional rights and priv 
ileges of our composite society which 
is the supreme concern. It ought not 
be permitted to either management or 
organized labor—which are in reality 
small the 
to do damage to or endanger 


each but segments of whole 
society 
the larger part of our society merely 
because the damage or danger is worked 
While the 
whole of our society is no more im 
portant than of its constituent 


segments, no segment 1s more import 


through moderate means. 
any 


ant than the whole. 


In correlating these observations to 


the national emergency provisions of 
the Taft-Hartley Act one cannot es- 
cape the depressing ¢ onviction that by 
abdicating after the 80-day interval 
Congress has fled its bounden duty 
rather than face up to the problem 
as the lapse of the 80-day period mag 
nifies and intensifies it. In the years 
ensued the enact 
ment of the Taft-Hartley Act, we 
have muddled through—dangerously, 
but nevertheless, muddled through 

ten national emergency strikes. In a 
number of the 
state of the world and with powerful 


which have since 


these, in turmoiled 


potential enemies awaiting and re 
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joicing at impending catastrophe, the 
danger to the nation has been awe 
some. Neither the national peril nor 
the country’s alarm seemed to deter 
those who had precipitated the crises. 
“What after the 80-days?’ Congress 
and each and every one of its mem- 
bers surely had a full awareness of 
each recurring crisis and its portents. 
However, in none of these crises did 
There were those like 


Congress act. 
yourself who were and still are most 
deeply moved by this tremendous prob 


Unfortunately, however, there 
for obvious 


lem. 
were too many who rea- 
sons preferred to remain unobtrusive 
and sit the crisis out. In the plainest 
language possible, we have been just 
plain, damn lucky! Some day our 
luck may run out. When shall we 
act? Shall we provide now, in an 
atmosphere calm of relative industrial 
quiet and when detachment and cir 
cumspection are possible, or shall we 
act when peril is already upon us and 
in an arena of hysterical fault-finding 
and name-calling under the dark pall 
of impending national calamity? It is 
better act now! It is time to set aside 
personal considerations, tawdry poli 
tics and to do what may best and only 


be dc me now. 


Underlying my proposal for a na 


tional poll as a vehicle for treating 


strikes are two propos 


emergency 
tions, the first, of a moral and firmly 
established legal proposition, the sec 
These 

The 


the 


ond being of a pragmatic nature 

(1) 
“overriding concern is that of 
this principle and 


supporting premises are 
“public interest” 
policy, as previously noted, as already 
and firmly been established as the 
law of the land by both Congress ‘ 
and the Supreme Court of the United 
(2) Deterrence prior to 


States ;? and 


the precipitation of a crisis is prefer 


able to forceful relief of the crisis once 
it has occurred. 

In considering the “public interest” 
aspect of national emergency strikes, 
it is important not only to recognize 
that, as it has already been legisla 
tively and judicially declared, the pub 
lic interest 1s not only paramount to 
the private interests of the private 
disputants, but, as well, to realize that 
that is the American society 

is a party in interest, albeit 
any 


the public 

as a whole 
not a party in 
strike which creates a national emer 
gency and hence involves and endan 


contre versy, In 


gers the welfare of this society. It is 
this proposition which lies at the heart 
of every congressional and judicial 
pronouncement of the paramountcy 
of the public interest and welfare in 
strikes creating national emergencies. 
Thus, to make provision for the pro 
tection and preservation of the rights 
and privileges of the disputants with 
out making comparable and equal 
provision for the security of the para 
mount interests of the country and the 
public as a whole, is to fail the situa 
tion and to sacrifice the prime interests 
to the the 
time, however, it must be remembered 


lesser interests. At same 
that being a party in interest, the pub 
lic not only enjoys the right to have 
its interests secured but, along with 
the disputants themselves, it must as 
sume its share of the 
obligations involved in such media as 
its rights as 


proportionate 


are utilized to protect 
well as the rights of the disputants 
Even as the public and the society 
which it comprises does not exist for 
the exclusive benefit of the disputants 
in a national emergency strike, the 
disputants do not exist for the exclu 
sive benefit of the public. Although 
the public rights are supreme, they 
are not exclusive. National industrial 
peace is a common objective and a 








*61 Stat. 136, Sec. 1(b). 
* United Steelworkers of America v. U. S., 


cited at footnote 2. Pryan Manufacturing 
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Taken as a whole, the personal sav- 
ing of Americans had increased to 
the record yearly rate of nearly $30 
billion during the 3rd Quarter of 
1960. This is equivalent to 8.2% 
of disposable (after tax) personal 
income.—Labor's Economic Review 





which all 
segments of society benefit. And just 
as the disputants must be required 


common enterprise from 


by law to “pull their oar” towards na- 
tional industrial peace and safety, the 
residual public must assume its share 
of the obligations undertaken in the 
national industrial 


direction of such 


harmony and welfare. 

The spine of my proposal is the na 
tional poll, its vertebrae that it be 
held seasonably, in appropriate cir 
cumstances and under proper condi 
tions in which al] segments of the public 
in all parts of the country may ind1- 
the strike 

national 


cate their disposition in 
which has produced the 
emergency. 

The principal of an election in na 
tional emergency disputes per se, 1s 
the Taft 
itself already provides 
The in 


by no means novel since 
Hartley Act 
for a “final-offer” election.® 
stant proposal is, of course, a major 
extension, but nonetheless merely an 
extension of the election principle al 
ready recognized by law in the Taft 
Hartley Act. 

The “final-offer”’ 
plates an election in which the voting 


election contem 
is confined to the employees involved 
Moreover, the only issue to be voted 
upon is whether or not the employees 
wish to accept the last offer made by 
the employer It is to be observed 
that the ‘‘final-offer”’ 
the Taft-Hartley Act is not only a 
election, but that 
thereto are 


election under 


limited 
relating 


narrowly 
the 
woefully bleak and seem to evidence 


prov isions 


a legislative determination to flee the 
responsibilities which such an election 
might create rather than to confront, 
recognize and resolve the complex 
problems which ensue from such an 
election. First, it is to be observed 
that in this 


ployees vote. No 


election only the em 


provision is made 
for a choice in the premises by any 
other persons or entities directly in 
the 


sure, no voice is given therein to the 


terested in controversy. To be 


public. Moreover, the only issue to 
be submitted in the election is whether 
or not the employees wish to accept 
the employers final offer of settlement 
Nowhere does the act provide for an 
expression by the individual of their 
approval of the strike action by the 
union officialdom, whether they wish 
to discontinue the strike, or, in fact, 
whether they wish to persist in the 
strike. As 
the 
widely circulated reports that, at least 
at the the strike, a 
proportion of the employees did not 
Whether that be the 
important for 


previously indicated, in 


recent steel strike there were 


outset of 


great 


to strike. 
not it 


wish 
case or was 
Congress in drafting the emergency 
strike provisions to have so provided 
that the employees could state whether 
they did or did 
strike and thus to prevent any union 
leader or clique of leaders from hurl 


not wish to vO on 


ing 


workers unwillingly into a huge 
from 
Further, the act does not 
the should be 


It doves not state whether 


strike and precipitating a na 
tional crisis 
provide how election 
determined. 
the acceptance should be unanimous, 
by majority vote or howsoever. It 
merely prescribes that the vote should 
be taken. The act is totally silent on 
the legislative effect of the outcome 
of the balloting, regardless of its na 
ture. 
or not an 


It doesnot prescribe whether 


affirmative vote should 


mandatorily conclude the strike or 


whether it could continue notwith 





*61 Stat. 136, Tit. II, Secs, 206-210 


National Emergency Disputes 





standing, nor does it provide that the 
rejection of the offer, by whatever 
number of employees, should have the 
effect of validating the strike. Finally, 
regardless of the outcome of the elec- 
tion, the attorney general is mandated 
to go into court immediately upon 
the certification of the results of the 
election and to move for the discharge 
of the injunction. 

Although the vacancies, inadequacies 
and frustrations of the national emer- 
gency strike provisions of the Taft- 
Hartley Act are much more numerous 
and intricate than may be gleaned 
from the foregoing brief recitation, it 
is pointless to pursue the matter since 
the only significance of this pertinent 
part of the Taft-Hartley Act to the 
present discussion is that the prin 
has already been 


ciple of election 


established by Congress and that these 


provisions have been sustained by the 


Supreme Court. 


In the national election contem 
plated by this proposal, the election 
which is intended is a public election. 
Since it is the public which has the 
greatest stake and indeed the para- 
mount interests (and which will sus 
tain the and, in truth, the 


irretrievable loss) in a national emer 


greatest 


gency strike, it is the public least of 
all which should be excluded from 
expressing its choice in the matter of 
the continuation or discontinuance of 
the strike. It is not intended that in 
such an election the disputants should 
be excluded. Indeed, the disputants 
are part of the public and as such are 
entitled to express their choice. The 
larger interest in such national emer 
gency strikes is in the public and in 
the American society as a whole. There 
iS no persuasive or moral reason why 
there should be held an election in 
which not even both disputants, but 
only one of the disputants (the strik- 
ing union) should be permitted by 
their ballot to determine the issue of 
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The nation’s institutions of higher 
education granted a total of 464,008 
degrees in 1958-1959 or about 5.4 
per cent more than in 1957-1958 
and only about 7 per cent less than 
the all-time peak of 498,586 in 1949- 
1950, according to a survey by the 
United States Office of Education. 





the continuation of the strike. Rea- 
son and indeed national self-preserva- 
tion requires that in any such election 
all parties directly affected thereby, 
and particularly the public—which is 
most affected—should be privileged 
with the same right to express its 
views as is conferred by the Taft 
Hartley Act unilaterally upon the 
strikers alone. 

The issue in such an election would 
be simply whether the public wishes 
or does not wish the strike to con 
lf the public—that is the Ameri- 
as a whole expresses its 


tinue. 
can society 
will that the strike be ended and the 
danger to its existence be thereby re- 
moved, no moral or persuasive reason 
appears to this writer for permitting 
a small minority of the public to per 
versely and obstinately persist in con 
duct which will jeopardize the whole 
society and the American nation. 

It may be asked: what is meant by 
a national election? The answer is 
brief: a national election in which a 
popular vote would be cast. This terse 
reply must undoubtedly invite the fol 
lowing questions: (1) How and when 
will and can such an election be held? 
(2) Who will pay the tremendous cost 
of such an election? (3) How can 
such an undertaking and expense be 
justified ? 

Taking these questions in inverse 
order, a national emergency or crisis 
which is produced internally and by a 
small segment of the whole society is 
as real and no less important than a 
comparable crisis created by external 
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enemies. If enemies from without, 
either by show of force or by embargo 
or otherwise, created for the United 
States of America a national paralysis 
which, for instance, might be pro- 
duced by a new, but this time endlessiy 
continued, steel strike (or a west or 
ast or combined - - shipping 
strike, or one which would suddenly 
choke off our nuclear production or 
research) who in the nation would 
question the warrant for appropriate 
action. No right-thinking or self-re- 
specting citizen in the land would 
shirk from the measures. 
In a national emergency strike, the 
danger to the country is produced 
from within rather than from without. 
The danger, however, may be just as 
great or, in truth, even greater be- 
cause of the tendency towards apathy. 
Even the most ardent champions and 
spokesmen of organized labor could 


coast - 


strongest 


not permit such a situation to con 
tinue unabated or unredressed. Be- 
tween the various alternatives which 
exist for the forceful solution of such 
grievous situations, the national elec- 
tion is surely the least odious and 
productive of the minimum damage, if 
any damage whatsoever, to our Con- 
stitution. If warrant or justification 
be required, this is sufficient unto itself. 

Concerning the matter of cost of 
such an election, this writer has no 
means of ascertaining what the cost 
might be. It is clear that it must be 
enormous. However, measured against 
the irreparable damage which would 
have been done to the nation had any 
of the national emergency strikes oc- 
curring in the last 13 years been per- 
mitted to continue unabated, the cost 
of an election would surely be trivial. 
Moreover, it is respectfully submitted 
that no matter how great the cost of 
such an election, if it provides a means 
for escaping or preventing national 
disaster yet at the same time preserves 
and secures to all parts of our society, 
including the disputants, the integrity 
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and protection of the Constitution, 
the price is cheap, particularly where 
the alternatives may some day con- 
ceivably be either national disaster 
or the rewriting of the Constitution 
by militia and field piece. 

There remain the questions of how 
and when the election would or could 
be held and, next, who would pay for 
the election. At an earlier point, it 
was said that the underlying thesis 
of this proposal of a national election 
in national emergency strikes con 
(1) the supremacy of the 
public interests in such strikes and 
(2) the desirability of deterrence 
rather than relief of a crisis already 
produced by national emergency 
strikes. It is in relation to the matter 
of deterrence that the timing and 
mechanics of the proposed election 


sisted of 


and the imposition of the costs there- 
of have special pertinence. 

This writer is firmly and unshake 
ably convinced that an enormous part 
of our national labor strife is pro- 
duced by the foreknowledge on the 
part of labor leaders that neither they 
nor their organizations will sustain 
any direct financial responsibility in 
the industrial turmoil which they have 
the right to, and most often do, uni 
laterally produce. That is not to say 
that the right to engage in strikes or 
kindred activity which are permitted 
by law should generally be curtailed 
or that penalty should be imposed 
upon labor leaders or their organiza 
tions for the lawful exercise of their 
rights. Nevertheless, the fact remains 
that caprice is encouraged by this total 
immunity from financial responsibility. 

\s these observations apply to the 
matter at hand, it has, it is hoped, 
been that 
the people of the United States—the 
whole people and in all quarters and 


adequately demonstrated 


areas of our country—have a deep 


and real interest in any labor dispute 
which produces a national crisis or 
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emergency and which endangers the 
safety and welfare of the country and 
its citizenry. It is trusted that it has 
been made equally clear and manifest 
that the disputants—who represent 
only a small minority of society- 

should not alone be invested with the 
final and exclusive decision as to 
whether to continue or terminate the 
dispute which creates the peril to the 
nation, but that the nation itself and 
all of its people, including the dis- 
putants, should have a voice in this 
decision. If this be the case, then, as 
a party in interest, the public should 
sustain its fair share of the costs of 
the election. Its stake in the election 
is demonstrably no less than that of 
the disputants themselves. However, 
this does not mean that the public 
should sustain the total cost. While 
it should undertake its fair share of 
the expense, the the 
costs should be borne by the dispu 
tants who have provoked and produced 


remainder of 


the national crisis which renders the 
election the appor- 
tionment of costs, it is imperative that 


necessary. In 


the share of the cost to be borne by 
the disputants must neither be ruin- 
ous nor established as a substitute 
for a penalty for exercising a lawful 
right. However, it must also not be 
so minimal or inconsequential that it 
should lose its deterrent potential or 
become farcical. It should be suffici- 
ently substantial to give either dis 
putant heavy and considered pause. 
It is conceded that while this view is 
empirical, it is the opinion of this 
writer that had the South the 
North and the Plain States as well as 
the East and the West 
express themselves in a universal poll 
in any of the 

strikes which, in 


and 


been able to 


national 
the 


emergency 


past 13 years, 


*U. S. uv. Umted Mine Workers of America 
14 LC § 64,473, 77 F. Supp. 563 (DC D of C, 
1948). Equally eloquent and persuasive was 
the alacrity with which Mr. Lewis “pulled 


his horns” when the Supreme Court, under 
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have visited such anxiety and havoc 
upon the nation, none of these strikes 
would have occurred, or if undertaken 
would never have been pursued to the 
points of outrage to which they were 
selfishly pushed. In the light of the 
miraculous disinterest which John L. 
Lewis suddenly evinced in his strike 
when, under the Taft-Hartley Act, 
Judge Goldsborough * demonstrated 
to Mr. Lewis and his that 
whimsicality could be an expensive 
sport, it 1s reasonable to assume that 
if the could have 
anticipated in advance—even in larger 
measure than the $1,400,000 which 
Judge Goldsborough disgorged from 
the union’s reluctant cotfers—the 
strike would, like as not, never have 
been called in the first instance. This 
seems doubly reasonable to the writer 
when it is considered that Mr. Lewis 


minions 


amercement been 


by no means an ingenue in public 
psychology—had good reason to an 
ticipate how the nation would have 
voted in a national emergency poll 
held in connection with a strike called 
in complete disregard of the military 
hazards of the day and which had 
reduced the national coal pile to less 
than a 20-day supply in the heart of a 
bitter winter and with many sections 
of the country already enduring coal- 
less days. There is no doubt at least 
in this writer’s mind that the inescap 
able prospect of a public poll and full 
liability for a fair share of its cost 
would not only have deterred this 
would have completely 


strike but 


prevented it. 

In discussions with my colleagues, 
it has been asked whether or not the 
mandatory holding of a public elec- 
tion with the compulsory assumption 
of a part of the cost thereof by the 


disputants was not in effect a penalty 





the War Labor Disputes Act, gave him five 
days to end his wartime strike or a $2,800,000 
additional fine. U. S. v. United Mine Work 
ers of America, 12 LC 751,239, 330 U. S 
258 (1947) 
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As the year 1960 came to a close, 
the Nation was producing goods and 
services at an annual rate of $503.5 
billion, the same as in the third 
quarter of the year, though slightly 
less than in the second quarter. For 
the year as a whole, the total out- 
put of our economy, in dollars of 
constant buying power, was 2.6 per- 
cent greater than in 1959. 
—Dwight D. Eisenhower 





for a lawful act and, to this extent, an 
infringement of the constitutional 
rights of the disputants. It is con- 
ceded that a statute which was drafted 
recklessly and with abandon or with 
malign purpose, could easily word it- 
self into unconstitutionality. How- 
ever, if the statute were drafted with 
a true the constitutional 
rights of all of the parties in interest, 
the mere requirement of the holding 
of an election in which all parties in 
interest could participate and in which 
the costs would be apportioned in an 


care for 


equitable manner, it could be achieved 
any the consti- 
It is in this regard that the 
“when” become vital and 


without violence to 
tution. 
“how” and 
significant. 

In the present national emergency 
provisions of the Taft-Hartley Act 
the injunctive provisions do not be- 
come operative unless and until the 
President of the United States, fol- 
lowing a written report to him by a 
board of inquiry specially appointed 
for that purpose, concludes that the 
particular labor dispute “imperils the 
national health or safety.” Until such 
time, disputants are free to exercise 
their respective rights without gov- 
the instant 
it is contemplated that a 


ernmental restraint. In 
proposal 
similar determination should first be 
made by the President of the United 
States before the provisions prescrib- 
ing a national election should become 
immediately 


operative However, 
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upon the rendition by the President of 
his opinion that the national safety 
and health are being imperiled, and 
coincident with the issuance of an 
injunction pending the outcome of the 
public election, the election process 
should begin forthwith. 
nized that the very undertaking of the 
election process would begin the ac- 
cumulation of The 
would rise and mount each day and 
would continue to do so until the 
completion of the election and the 


It is rece 84 


expense. cost 


ultimate tally and certification of re 
sults. It would be the right of the 
disputants to terminate the dispute 
at any time between the commence 
ment and the conclusion of the elec 
tion process. However, to avert trifling 
with the election process and coun 
try’s welfare, the costs of the prepa 
rations to the date of the termination 
of the dispute—if it should precede 
the conclusion of the election—would 
be apportioned in the same ratio that 
the costs of a completed election would 
be imposed. In weighing the merits 
of this proposal, my colleagues have 
suggested to me that the imposition 
upon the disputants of the costs of the 
incomplete election is tantamount to 
penalizing the disputants for com 
posing their differences and bringing 
the strike to an early end. I submit 
that this is an unrealistic view inas- 
much as the disputants themselves, 
by persisting in their private contro 


versy to a point where a presidential 


of public jeopardy is 
necessitated, themselves pro 
duced the the 
process and the fact that they may 
have precluded the necessity for pur 
suing the election process further by 


proclamation 
have 


initiation of election 


privately composing their differences 
is no occasion for rewarding them 
with exemption from sustaining their 
the 


process 


fair share of accumulated costs 
of the 
themselves produced. 


would be that by rendering it 
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election which they 
A more sound 


view 





unnecessary to carry the election 
process to a conclusion they have 
merely spared themselves the con- 
tinuing and increased expense which 
would have ensued upon the comple- 
tion of the election process. Equally 
persuasive is the fact that if the dis- 
putants themselves were not obliged 
to bear their fair share of the costs of 
an unfinished election, the money ex- 
pended thereon to the date of the 
settlement would have to be borne by 
someone, and this someone would 
necessarily have to be the public— 
the innocent party in interest. Such 
magnanimity would certainly not be 
endorsed by the public even though 
it might conceivably be espoused by 
certain public representatives with an 
ear attuned only to wave lengths 
emitted by personal circumstance. 


If it be objected that it is impos- 
sible within proper constitutional am- 
bits to delegate to the public, by 
election or otherwise, the right to 
bind the disputants in their private 
dispute, it must first be remembered 
that the public is not alien to the dis- 
pute, but is a party having an interest 
in the dispute at least equal to if not 
superior to that of the private inter- 
ests of the disputants. sut more 
important, it is not proposed that the 
election should bind the disputants 
at all—no more than the already judi- 
cially approved Taft-Hartley Act 
which itself provides for an election 
procedure of its own. On the con- 
trary, it is submitted that the disput- 
ants shall be free to pursue whatever 
course they may choose following 
the completion of the election and the 
official certification of the results, and, 
indeed, that injunction thereto 
fore issued should be contemporane- 


any 
ously dissolved. Since no delegation 
of the disputants’ right of self-deter- 
mination is either impaired or uncon- 
stitutionally delegated to the public, 
no valid objection based thereon could 
the entire 


be made. However, if 
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nation should vote against the con- 
tinuation of the strike and thereby 
universally confirm the presidential 
proclamation of national peril, it is 
neither likely that any strike would 
be continued in the face of such a 
universal condemnation or that, if 
continued, it would not long sustain 
itself. It seems clear to this writer 
that no union, whatever its member- 
ship, would dare—nor could it, with- 
out destroying organized labor itself 

persist defiantly in a strike against 
the national safety and welfare where 
the nation as a whole has openly de- 
nounced it. 

In presenting the foregoing pro- 
posal, I am fully cognizant of the 
monolithic dead weight of political 
reality. Nor am I afflicted with any 
Arcadian disability to distinguish be- 
tween academic euphoria and political 
pragmatism. However, I feel deeply 
honored that you should have solicited 
As you have surmised in 
your letter, I have indeed given the 
vexatious problem of the national 
emergency strike long and sustained 
thought. I have no doubt that better 
minds than mine are at your ready 
disposal, yet since you have asked for 


my opinion. 


my views, I can do no less than com- 


ply. I have followed with avid in- 
terest your untiring, and undoubtedly 
exhausting, efforts to find a fair and 
effective solution to the disquieting 
national labor problem, and your 
monumental work and _ dedication 
would render shameful any 
based on a squeamish concern on my 
part with pragmatism. In your letter 
you have asked for suggestions as to 
how best to treat with the national 
emergency strike consistent with the 
constitutional tenets of our free 
society. I sincerely believe that the 
proposed public poll in national emer- 


coyness 


gency strikes may be one of the media 
for conjuring with this problem, and, 
accordingly I respectfully commend 


it to your attention, leaving the ap- 


February, 1961 @ Labor Law Journal 





praisal of its political seaworthiness 
in your capable hands. I have, of 
course, given fitting heed to the halt- 
ing mechanical complexities which 
would attend the election process, 
and I believe that I might be of some 
help in that regard. If you should 
deem this proposal to warrant any 
further consideration, I would be 
most pleased to meet with you and to 
impart what appears to me to be ade- 
quate solutions to such of the mechani- 
cal difficulties which have presented 
themselves to me. 


Power of Unions 

In connection with the second and 
“broader” problem posed ip your letter 
namely the “power of unions” and 
how to meet this problem, with your 
permission, I would like to submit 
the following excerpts from an article 
which I wrote some years ago entitled 
“What Should Be Done About Emer- 
gency Strikes?—A Reply” which was 
carried in the April, 1950 issue of 
Lazsor LAw JoURNAL. These excerpts 
bear directly upon the question and 
contain my thinking on this “broader” 
question of “union power” and how 
constitutionally to deal with it. I 
have reread this article with care and, 
except as the factual illus- 
trations are dated by a decade, I re- 


some of 


spectfully submit that the views and. 


proposals therein made are as perti- 
nent and as valid as the time when I 
originally wrote the article, if, indeed, 
they do not have even greater perti- 
nence and validity by reason of the 
irresistible growth in union power in 
the ten years which have elapsed since 
this article was written. To be sure, 
I still stand by these views and I 
respectfully submit them and the pro- 


posals therein contained for your con- 
sideration : 

“As against the questionable pro- 
posal of seizure of the employer’s 
facilities as a solution to the problem 
under consideration, let us advert our 
attention to two of the principal pro- 
posals of others with which the au- 
thor dealt so summarily. The first 
of these concerned the existing broad- 
spread view that labor unions should 
be subjected to the antitrust laws to 
the same extent that business is amen- 
able to these laws. 


“At the outset it is submitted that, 
whether this proposal be treated as 
merely an enlargement of the anti- 
trust laws or as a restriction upon the 
activities of labor unions, if the un- 
derlying motive is to chastise or visit 
retribution upon organized labor, the 
motive presages ill for the success of 
the project. No reasonable man dare 
gainsay that it is not the function of 
government to constitute itself as a 
flagellist for either side of the industrial 
problem. Of course, it cannot be 
that commencing with the 
Clayton <Act*® and _ intermittently 
thence forward, through the early 
period of the Anti-Injunction Act” 
until the enactment of the Wagner 
Act (National Labor Relations Act),?? 
the federal government in all its de- 
partments, including the judiciary, 
stepped out of its normal role to con 
benefactor of labor. 
attained the 

Truly, labor 


denied 


stitute itself a 
Labor had hardly yet 
status of organized labor. 
was then a movement of workingmen. 
The most casual student of the sub 
ject must be fairly familiar with the 
agonies and obstacles that attended 
the growth of this movement from 
the time of the Cordwainers’ Case in 
Philadelphia in 1806.%° It 


would be 





* October 15, 1944, Cls. 323, 38 Stat. 730, 
15 USC Secs. 12 and following 

* March 23, 1932, Ch. 90, 47 Stat. 70, 29 
USC Secs. 101 and following. 
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*July 5, 1935, Ch. 372, 49 Stat. 449, 29 


USC 
* Mayor’s Court. 

more, A Documentary History of 

Industrial Society, pp. 59-248. 


Secs. 151 and following 
See Commons and Gil- 
American 
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redundant to recount or enlarge upon 
the harrowing difficulties which work- 
ingmen were compelled to endure in 
achieving the right to organize. The 
story of imprisonment for criminal 
conspiracy, of injunctions, of govern- 
mental suppression, black lists, vio- 
lence and sometimes murder has been 
related many times. If not the right- 
ness of the cause, then the inequality 
of employer and workingmen strength 
invited correction of the itself 
when the law did not permit the 
equalization that justice and morality 
demanded. To this extent, the latter- 
day intervention of government on 
the side of labor, covert and overt, 
was supported by good conscience 
Despite divided opinion, the 
might be said of the enactment of the 
Wagner Act. However, whether for 
good or bad, the purposes of govern- 
were 
short 


law 


Same 


achieved 
time 
the 
According to the best 


mental partisanship 


within an unexpectedly 


following the promulgation of 


Wagner Act. 


available estimates, membership in 
labor unions of all kinds and affilia 
tions in the first decade of 1900 was 
Need 


an organizational nucleus 


somewhat less than two million. 
less to Sav, 
of such sparse numbers, particularly 
lacking in financial resources and faced 
by not infrequent governmental op- 
position, was unable to measure up to 
the determined resistance of the em- 
ployer element. Exploiting its posi- 
tion of superior social, financial and 
governmental advantage, capital, as 
management was then called, em 
ployed every conceivable means to 
check this ominous labor movement. 
To discourage recruitment of new 
cohorts it visited retribution of 
every kind, including violence and ter- 
Ww hose 


This 


r Rela- 


ror, upon those workingmen 


conversion discovered. 


Was 


“See I. Herbert Rothenberg, Lal 


tions (Buffalo, Dennis & Company) 
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Everything possible should be done 
to encourage our men and women 
who have served their home com- 
munities over many years to offer 
their services to their State legisla- 
tures, but they cannot do so if they 
are to be penalized as . . . under the 
present law. 

—Senator George D. Aiken 





unrelenting retaliation 
obstruction continued through 
World War I, the postwar years and 
into 1935. Notwithstanding this op- 
position and despite the loss of large 
blocs of members gained during the 
years of World War I, union mem- 
bership increased steadily so that in 
1935 there were approximately 3.5 
million members in the various labor 
organizations throughout the country. 
However, as late as 1935, with the 
employer element at the height of its 
development and a huge proportion 
nonagricultural, civilian labor 
force of roughly forty-eight million 
unafhliated or unemployed 
anxious for employment on any terms, 
this modest membership was no equal 
of industry or its fierce opposition 
“The first governmental 
tion of this untoward and unbalanced 
situation was evidenced by the Clay 
ton Anti-Trust Act of 1914. This act 
not affirmed the 
right of workingmen to organize and 
attempted to curb the abuse of injunc 
tive process in labor disputes, but, in 
truthfully, albeit irrele 
vantly, proclaimed ‘that the labor of 


program of 
and 


ot a 


pers ns 


recogni 


only legislatively 


Section 6, 


a human being is not a commodity 
or article of commerce.’ The Clayton 
Act was a negative effort to equalize 
the situation. Not only was this in- 
direction unrewarding, but the act 
iself was shortly construed into hope- 
less ineffectuality.*> The disembowel- 

* Duplex Printing Press Company Deer 
ing, 254 U. S. 443 (1921); Hitchman Coal & 
Coke Mitchell, 245 U. S. 229 
1917) 


Company wv. 
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ment of the Clayton Act signaled not 
only a renewal but an exacerbation of 
the conditions that produced the Clay- 
ton Act. Indeed, not only the immodera- 
tion of industry but the incessant and 
too willing involyment of government 
via the intemporate use of injunctive 
process produced such an unconscion- 
able state of affairs that Congress, in 
1932, was moved to enact the Norris 
LaGuardia (Anti-Injunction) Act. Like 
its predecessor, the Clayton Act, after 
which it was largely patterned, the 
Anti-Injunction Act merely a 
procedural vehicle that did not deal 
with the basic problem. It merely 
sought to palliate the abusive use of 
the injunction. It did not directly 
enlarge labor’s rights. It merely es- 
sayed to disqualify one of the more 
pernicious weapons which were used 
against it. The require- 
ment of removing the industrial imbal 


was 


essential 


ance that existed between the working 
and the employer elements was not 
treated to the extent that it 
was accorded recognition in the ‘policy’ 
statement of the act (Section 2). Three 
years later, in 1935, the Wagner (Na- 


except 


tional Labor Relations ) Act was passed. 
This was the first affirmative and com 
prehensive effort to remove basic im- 
pediments to universal organization 
and to endow workingmen and their 
labor unions with positive and en 
forceable rights, as contrasted to the 
negative approaches of the Clayton 
and Anti-Injunction Acts. 

“The Wagner Act, like the Anti 
Act, was introductorily 
supported by a declaration of legisla- 


Injunction 


tive recognition of the inequality of 
the 
workingman and his employer (Se¢ 
tion 1) 

found it 
technical 


industrial strength between the 
Some more timorous judges 
the 
‘safeguarding 


necessary to resort to 
casuistry of 
commerce’ to justify the act. How 

- See Rothe nberg, work cited at footnote 
14, at pp. 300 and following, and cases cited 


therein. 
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ever, other and more sanguine jurists 
had the candor to admit that the act 
was specially designed to advance the 
interests of the laboring element and 
unions.?® 


“Whether or not the Wagner Act 
accomplished its purpose depends on 
one’s conception of what that purpose 
was. If it is conceived to be the pacifi 
the 
preservation of the flow of, commerce, 


cation of disturbances to, and 
then on the basis of our national ex 
perience in the realm of labor rela 
tions since 1935, the act may be said 
to be a dismaying failure and an ag 
gravation of the conditions that pre 
existed the act. However, if one views 
the act as a vehicle for universal union 
ization and the enlargement 
equalization of union strength vis-a 
vis the employer, then no body of law, 
exclusive of the Constitution itself, 
has ever enjoyed such overwhelming 
The suppli- 


and 


and spectacular success, 
ant workingman is no longer suppliant. 
He is now part of an army which is 
almost as unpredictable as it is irre 
pressible. It numbers, in two divisions 
the CIO AFL 
million. To this may be added at least 
divisions as the 
United Mine 
Associated Unions of Ameri 


alone and fourteen 


two million in such 
Railroad Brotherhoods, 
Workers, 
ca, Industrial Union of Master Crafts 
men, National Federation of Telephone 
Workers, Independent Association of 
Machinists, Lithographers’ Interna- 
tional Association, Confederated Unions 
of America and the numerous miscel 
lany of independent and unindentured 
labor unions. It is impossible to as 
sess the cumulative financial resources 
of organized labor, direct and indirect 
but on the basis of bookkeeping dis 
closures alone which were made to 
the Department of the 


limited number of unions which have 


Labor by 


complied with the filing requirements 





of the Taft-Hartley Act, it would ap- 
pear that the financial potential of or- 
ganized labor is nothing less than 
fabulous. A vague idea of this po- 
tential may be had from the fact that 
in the Chrysler strike in progress at 
the time of this writing, a single na- 
tional union, the United Auto Work- 
ers, representing only a small fraction 
of organized labor, made it possible 
by a simple resolution to raise an 
AUXILIARY war chest of $9 million 
within a period of only three weeks 
without resorting to its own tremen- 
dous resources. 


“When one considers these facts, 
together with the fact that fully one 
third of the nation’s total available 
and present nonagricultural labor force 
of fifty-three million (and a vastly 
larger proportion if there is excluded 
from the estimated labor force the 
fourteen-eighteen year olds, the part- 
time workers, the unemployed, the 
partially disabled, the overage, the in- 
competents and unadaptables—an al- 
most impossible statistical project) is 
subject to union leadership and direc- 
tion, one may properly pause and 
wonder whether or not a new species 
of imbalance has not been created. 
This wonderment may become con- 
sternation if reckons that this 
proportional dominance of unionism 


one 


is proportional only in relation to uni- 
versal industry and business through- 
out the country, taking into account 
all manner of enterprise from the cor- 
ner food store up. In the mass-pro- 
duction industries, which make up the 
very keystone of our entire economy, 
unionization of industry is almost total 
and complete. In these key industries 


a strike produces the complete cessa- 
not one third cur- 
this 


tion of operations; 
tailment, but total stoppage. In 
light, the illusion created by the pro- 
portion which unionism bears to the 
over-all labor force dissolves and is 
displaced by a reality which does not 
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conduce to lighthearted indifference 
or unconcern. 


“It would seem quite evident, then, 
that organized labor has long since 
emerged from that state of dependency 
in which the government was constrained 
to act as its guardian and protector. 
It is today not only the equal of in- 
dustry but, as experience has amply 
demonstrated, superior in strength 
to industry, for industry, despite 
varying degrees of individual employer- 
strength, has never known such or- 
ganization. A case in point is the 
United Mine Workers, its Mr. John 
L. Lewis and the coal industry. In 
that industry, notwithstanding the 
wealth and economic power of certain 
individual employers, the continuity 
and productivity of operations is de- 
termined not by the owners and oper- 
ators of the mines, but by Mr. Lewis. 
The mines work only when the unions 
are ‘willing and able’ to allow them 
to and then only on such terms as 
Mr. Lewis dictates. Not Bethlehem 
Steel Corporation, but Mr. John L. 
Lewis, determines whether, when and 
how much the so-called captive mines 
shall produce. Neither the steel cor- 
porations nor any other coal operators, 
whatever their size, control the oper- 
ation of their own property. Mr. Lewis 
has arrogated that irreclaimable right 
to himself. The same may be said of 
almost any other key industry. A re- 
cent illustration is found in the threat- 
ened strike of the long-distance telephone 
workers. Immediately upon the initial 
declaration of intention to strike by 
the national union, the president of 
an eastern Pennsylvania local of the 
Communications Workers of America, 
CIO, proclaimed that despite the terms 
of their contract with the local tele- 
phone companies, he would order his 
members to work. Such in- 
stances of the displacement of the rights 


cease 
of others, contractual commitments 
and statutory obligations by the ca- 
pricious personal decision of labor 
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leaders is becoming commonplace. There 
is neither space nor necessity to re- 
count the myriad of such, and even 
more pointed, occurrences since the 
reader undoubtedly is amply familiar 
with a sufficient number of such in- 
stances to conclude for himself that 
organized labor has ceased to be a 
ward of the government and has be- 
come a towering force in our society. 

“It is not alone the enormous, if 
adolescent, size and strength of or- 
ganized labor that has produced an 
awareness of the threat which it poses, 
nor, indeed, its omniverous and in- 
satiable appetite for increased mem- 
bership. The fact of bigness alone is 
no more reason for the inordinate sup- 
pression of organized labor than, of 
itself, is it an adequate basis for the dis- 
solution of business enterprise. While 
there are many who sincerely believe 
that too-bigness of either business or 
organized labor must eventually lead 
to self-destruction, nevertheless the 
element of size alone does not war- 
rant governmental suppression or re- 
striction. Nor has the law ever essayed 
to fragmentize an enterprise merely 
because it was ‘too big.’** It is not 
suggested that the law marshal its 
power against organized labor solely 
because it is or because it 
may grow even bigger. This is not only 
not the function of the antitrust laws, 
but, for that matter, of any other law, 


big 


too g 


for it is not within the province of 
as an arbiter of 
when a 


government to act 


permissive size. However, 
large industrial institution employs 
the economic or industrial power which 
is an adjunct of inordinate size to 
disturb the competitive system upon 
which our economic order is firmly 


founded, then the need for relief be- 


comes present and urgent. In such a 
situation no one can doubt the 
applicability or the validity of the 
antitrust laws. No private business en- 
terprise nor any combination of business 
enterprises, whatever the size, should 
be permitted to destroy or undermine 
the competitive system to which the 
country’s welfare is so inextricably 
bound. So deeply imbedded in our 
mores and way of life is this principle 
that the terms ‘trust’ and ‘combine’ 
have become sheer anathema. The 
question, now, is whether this liberty 
of destruction should be accorded to 
big organized labor any more than it 
may be put at the free disposal of big 
business. 

“It is not our purpose to torture the 
question of whether or not organized 
labor, by reason of its many practices 
or malpractices, constitutes or con- 
duces to monopoly. Enough has been 
written and said by others in connec- 
tion with the issuc.’"* There is sufficient 
common knowledge of the strangula- 
tion of production and competition, 
the exclusion of technological advance- 
ment and the stultification of collec- 
tive bargaining by ‘pattern’ procedures 
to render further comment redundant. 

“We have already recognized that 
the size of organized labor, however 
prodigious it is presently deemed or 
may be in the future become, in itself 
furnishes no justification for either 
repression or disintegration. For this 
reason, exception has been taken for 
good cause to such proposed legis 
lation as the Case Bill, the Ball Bill 
or, later in the Eightieth Congress, 
the relevant portions of Congressman 
Hartley’s bill, H. R. 3020. These legis 


lative proposals were adapted to pul 


verize organized labor into minuscule 





* U.S. uv. American Tobacco Company, 221 
U. S. 106, in which leading case the Court 
held that the presence of monopolistic ac- 
tivities rather than the breadth of operations 
was the test of illegality under the antitrust 


laws. 


National Emergency Disputes 


*See Leo Wolman, /ndustry-Wide Bar 
gaining (New York, Foundation for Eco- 
nomic Education, Irvington-on-Hudson, 1948); 
reprinted in 1 Laspor LAw JourNnat 167 
(December, 1949). 





organizational cells. It was, in effect, 
sought to accomplish this by the de- 
vice of restricting bargaining to local 
unions with local employers, for limited 
numbers of employees, within severely 
restricted geographical boundaries. AI- 
though ostensibly and purportedly di- 
rected at the practice of industry-wide 
and multiple-employer bargaining—a 
practice which, indeed, requires some 
serious consideration—these measures 
were basically sunion-busting instru- 
ments. Whether by design or not, 
the complete excommunication of the 
federation and their component inter- 
national and national unions from col- 
lective bargaining, and the compulsory 
investiture of exclusive control there 
of in local unions only, would most 
certainly have spelled the dissolution 
or organized labor as we know it. The 
mere fact that the end of these legis- 
lative proposals, whether fortuitously 
or by intent, would achieve the atomi- 
zation of organized labor is indicative 
of the inspiring role which the bigness 


of organized labor played in these 
proposed bills. And in this respect, 
apart from the question of whether 
they were possible of enforcement, 
these bills were ill-augured.’® The 
fact of the matter is that none of them 
were basically an effort to bring labor 
unions within the existing antitrust 


laws, but rather constituted a new 


species of prohibitions not theretofore 


Without again re 
viewing the wisdom or inadvisability 
of these bills, it may be stated that the 
merit or demerit of these proposed 
and novel enactments is wholly ir 
relevant to the issue of rendering labor 
unions amenable to the existing anti- 
trust laws to the that 
industry is subject thereto. Conse 
quently, in confusing these two sepa- 


existing in law. 


Same extent 


rate projects and in devoting itself 
entirely to the question of the im 
prudence of the Ball Bill and like 
legislation, the article to which this 
reply is made overlooked completely 
the prospect of. applying existing anti 





| of this writer at the time 


7 In tne view 


these bills were being considered, a greater 
evil would have been accomplished by their 
than the evil—the 
universal and multiple-employer bargaining 

at which they The writer 
was ever mindtul stage of the 
development of labor state of 
the law denouncing criminal con- 
spiracies forced them to function as secret, 
extralegal or underground 
(see Rothenberg, work cited at footnote 14) 
It was only when their organizations were 
accorded legal that they 
carded their underground role. At no time 
in labor’s early development did either em- 
ployer-determination or force, or even gov 
ernmental opposition, abort its growth. If 
only by reason of the terrific drive of the 


enactment practices of 
were directed 
that at 
unions the 


one 
them as 


organizations 


recognition dis- 


security of survival by collective action, no 
power, within the limits of the Constitution, 
was able to retard, let destroy, this 
The extent of irresponsible or 
which it went to 
with the 


alone 
movement. 
criminal extremities to 
advance itself was commensurate 
degree to which the law and society sought 
to suppress it. It was only when recognition 
of the legality of its organizational existence 
and principal activities was forthcoming that 
labor became respectable and began increas- 


128 


ingly to comply with the laws and mores of 
the society in which it existed. 

It was for these and with the 
realization that 14 to 16 million people (al- 
ready enjoying the advantage of tremendous 
strength, illimitable organizational wealth 
and the power to disjoint the entire country 
and its economy) would not voluntarily or 
and the 


reasons 


easily yield to disfranchisement 
blotting out at a single stroke of the achieve- 
ments of almost 150 years’ struggle, that 
this writer was opposed to these bills. In 
this writer’s opinion, the most and, indeed, 
the worst that these proposed enactments 
would have produced would have been the 
creation of an industrial guerilla and under 
ground movement, whose respectability had 
forfeit, with a commensurate dis- 
regard of law and order society 
generally; or, as an alternative possibility, 
the ultimate abandonment and nonenforce- 
ment of the law with the consequent loss of 
the prestige and of law itself, 
and the inevitable invitation to frustrate the 
operation of other and more important labor 


bec« me 
and of 


supremacy 


legislation 

Either of these possibilities would have 
been tragically worse than the conditions 
which these proposed bills sought to remedy. 
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| feel . . . that the Government should 
encourage and assist our young men 
and women desiring to receive a col- 
lege education. Education is our 
greatest bulwark against communism. 
lf we are to have an enlightened citi- 
zenry we must encourage our citizens 
to improve their minds. This can only 
be done with adequate training in 
our schools.—Senator Vance Hartke 





trust laws to labor unions, which issue 
ostensibly was the subject being ex 
plored at that point of the article. It 
would have been more profitable to 
have concentrated on this issue rather 
than digressing to the Ball Bill, since 
not only was this issue the point of 
the discussion, but it is the one which 
invites the preponderance of attention. 

“When the Sherman Anti-Trust Act 
was passed by Congress in 1890, it 
was directed at specific evils and mal- 
practices that were debilitating the 
health of the nation’s economy. The 
act was not intended to proscribe big- 
ness per se—nor is there anything in 
this regard in its language or in the 
judicial interpretation of the statute. 
Quite to the contrary, it has been held 
that mere size or complexity of or- 
ganizational structure or operations 
alone do not bring one within pur 
view of the act.*° It is only when the 
power-potential deriving from unusual 
size, control of production or distribu 
tion is corrupted to effect restraints 
upon trade or the creation of monop 
olies that the act becomes operative. 
The fact 
trasted to the tremendously expanded 


of the matter is that, con 


condition of industry today, industry, 


at the time of the enactment of the 
Sherman Act, was not big. Neverthe 
less, that period was an era of trusts 
and mergers designed to eliminate 
competition and establish monopolies 
It was at these manifest evils that the 
Sherman Act However, 
it was not only illegal industrial com- 


was aimed. 


bination or restraints of trade by in 
dustry which the act prohibited, but, 
contrariwise, it comprehended viola 
tions from any quarters, including 
labor unions.*? The act did not con- 
cern itself with such classifications as 
‘capital’ or ‘labor,’ nor did it impose 
liability or accord exemption accord 
ing to the miscreant’s industrial role 
It dealt solely and entirely with illegal 
combinations and restraints of trade, 
whatever the source, and, in its early 
years, in accordance with its plain and 
intelligible language, was applied with 
out unnatural selectivity or artificial 
and unprovided exemption. 


“While it is true that 
labor, even as industry, was far re 


organized 


moved from its present-day develop 
ment or strength, it was, despite its 
many legal handicaps, strong enough 
to impose formidable restraints upon 
commerce. As indicated, on frequent 
occasions the law out and 
effectively dealt with such violations 
of the Sherman Act.”* In each of these 
cases the question of the applicability 
of the Sherman Act to labor unions 
was strenuously denied, but in each 
instance the particular court, in sub 
held that 
exemption of labor unions was pro 


reached 


stance, since no specifi 
vided for by the act, such organiza 
tions, even as industry, were subject 
and amenable to its prohibitions and 





*U.S.v. American Tobacco Company, cited 
at footnote 17: Knauer v. U. S., 237 F.8 

*U. S. v. Debs, 64 F, 724; U. S. v. Work 
ingmen’s Amalgamated Council of New Or- 
leans, 54 F. 994; U. S. v. Rathway Employees’ 
Department of American Federation of Labor 
et al., 283 F. 479; Vandeell v. U. S., 6 F. 2d 
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Amalgamated 


v. Workingmen’ 
f New Orleans, cited at footnote 21; 


ad! S 
Council 
Loewe v. Lawlor (commonly known as the 
Danbury Hatters’ case), 208 U. S. 274; United 
Mine Workers of America v. ( 
Company, 259 U. S. 570 (denying relief only 
on evidentiary considerations); United Min 
Workers of America v. Coronada ( 
pany, 268 U.S. 295. 


oronada Coal 


oal ¢ m 





provisions. This position is clearly 
supported by the plain and simple 
terminology of the act itself.** This, 
then, was the meaning of the Sherman 
Act at the turn of the twentieth 
century. If one pauses to reflect upon 
this fact he must undoubtedly wonder 
why there is a clamor to bring labor 
unions within the Sherman Act ; osten- 
sibly they are already subject to the 
act. Discounting the spent and purely 
procedural provision of the Clayton 
Act, the Sherman Act was never 
amerided or revised so as to remove 
labor unions from its scope and pur- 
view. Consequently, since the act it- 
self was never changed, why, then, in 
view of the Supreme Court’s decisions 
affirming and reaffirming ™* the act’s 


application to organized labor as well | 


as industry, is there any need for addi- 
tional legislation to reiterate this prin- 
the 


but 


ciple? The answer is simple: 
Sherman Act has never changed 


the constituency of the courts have.* 


“Tt is fundamental in law that under 
the doctrine of stare decisis the con- 
struction of a statute by a court of 
last resort the law of the 
statute. Accordingly, it would follow 


becomes 


that the repeated decisions of the 
Supreme Court and the many lesser tri- 
bunals holding labor unions to be sub- 
ject to the Sherman Act became an 
integral and inseparable part of that 
statute. If revision of the act were 
indicated, under our constitutional 
form of government, it was Congress 
upon whom the duty devolved. It was 
not within the right of province of 
the Supreme Court or any other judi- 
cial forum to amend the act, already 
interpreted as it was, by supervening 
decision. Unfortunately, commencing 
with the Apex Hosiery case,” this is 
precisely what was done. Whether 
from dissenting social philosophy, po- 
litical expediency or other cause, the 
new population of the Supreme Ceurt, 
arrogating to itself the legislative pre- 
Congress, rewrote the 


rogatives of 
Sherman Act by the circuitous medium 


of interpretations and progressive re- 
strictions upon the act’s operation 
upon labor unions. Eventually, with the 
Hutcheson case,** the Supreme Court, 
for all practical purposes, exonerated 
labor unions from the provisions of 
the Sherman Act except in such a re- 
stricted area ** that if the same forensic 
generosity were accorded to industry 








* “Every contract, combination in the form 
of a trust or otherwise, in restraint of 
trade or commerce among the several States, 
or with foreign nations, is hereby declared 
to be illegal; ” (Italics supplied.) 

* Duplex Printing Press Company v. Deer- 
ing, cited at footnote 15; American Steel 
Foundries v. Tri-City Central Trades Coun- 

U. S. 184; Truax v. Corrigan, 
S. 312; Bedford Cut Stone Company 

Journeymen Stone Cutters’ Association of 
North America, 274 U. S. 37. 

* Trace judicial trends and undulations in 
Adkins v. Children’s Hospital, 261 U. S. 525; 
West Coast Hotel Company v. Parrish, 1 LC 
717,021, 300 U. S. 379; Hammer v. Dagen- 
hart, 247 U. S. 251; U. S. v. Darby Lumber 
Company, 3 LC 51,108, 312 U. S. 100; 
Schechter Poultry Company v. U. S.,295 U.S. 
495: NLRB v. Jones & Laughlin Steel Corpo- 
ration, 1 LC § 17,017, 301 U. S. 1. See also 
L. J. Boudin, “The Supreme Court and 
Labor,” 47 Columbia Law Review 997 (1947). 
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* Apex Hosiery Company v. Leader, 2 
17,063, 310 U. S. 469. 

*U. S. v. Hutcheson, 3 LC $51,110, 312 
U. S. 219; Hunt v. Crumboch, 9 LC { 51,214, 
325 U. S. 821. 

* As where a union 
with an employer to create a “business” 
monopoly: Allen Bradley Company v. Local 
Union No. 3, International Brotherhood of 
Electrical Workers, 9 LC § 51,213, 325 U. S 
797; the effectuation of the same condition 
without the complicity of an employer hav- 
ing been held to fall outside the act: U. S 
v. Hutcheson, cited at footnote 27; East Texas 
Motor Freight Lines v. International Brother 
hood ef Teamsters, Local Union No. 568, 13 
LC 63,904, 163 F. 2d 10. See court’s 
exposition of the law in Mills Corporation z 
Federation of Dyers (DC N. Y., September 
19, 1946) (not officially reported), and com- 
pare with U. S. v. Women’s Sportswear Manu- 
Association, 16 LC § 65,052, 


aids or collaborates 


facturers 336 


U.S. 460 
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About 8.4 million workers in manu- 
facturing industries and 8.6 million 
in nonmanufacturing industries (in- 
cluding Canadian representation) 
were union members in 1958. An- 
other million union members worked 
for federal, state, or local govern- 
ments.—Bureau of Labor Statistics 





the result would be tantamount to 
complete judicial rescission of the en- 
tire act. 

“If one experiences disheartenment 
at the inconstancy and vagaries of 
the law, he grieves needlessly. It is 
not the law that is inconstant; it is 
the court that suffers from this afflic- 
tion. However, the question of whether 
or not this discriminatory Jegislation 
by imterpretation is consonant with 
juridicial propriety is academic. Re- 
gardless how little comfort may be 
gathered from the knowledge that it 
is supported by tortured rationaliza- 
tion, the clear fact is that a judicial 
fait accompli has been achieved. The 
Supreme Court has spoken—or, rather, 
changed its mind—and from this there 
is no appeal or recourse, except by 
Congressional action. If the law is to 
be restored to its natural and plain 
meaning (and is to function for its 
original and basic purpose of preclud- 
ing all ruinous restraints of trade and 
paralyzing monopolies in commerce, 
without regard to the industrial role 
of the offender) then it devolves upon 
Congress so to restore it. To trust 
that the discriminatory and artificial 
exemptions that have lately been read 
into the act may someday in the future 
be voluntarily dissolved by some new 
and less tender constituency in the 
Supreme Court is a hope in which, in 


the light of diverse and prevailing 


considerations, one must not invest 
too much patience or lean too heavily 
as against the urgent need for present 
relief. 

“There can be no question but that 
the Sherman Act, by its simple ter- 
minology, was devised to eliminate 
all prohibited restraints of trade and 
monopolies. Apart from technical rea- 
sons that exclude unprovided exemp- 
tions from the operation of the act, 
there seems to be no adequate reason 
why organized labor should presently 
be immunized against the act to any 
greater extent than industry.*® It was 
previously sought to be demonstrated 
herein that whatever considerations 
of morality or good conscience that 
earlier inspired judicial and other gov- 
ernmental assistance to labor because 
of its unequal and disparate size and 
strength as against industry, these 
are no longer valid considerations be- 
cause organized labor, most certainly 
strengthwise, has acquired a stature 
to strike fear in the heart of almost 
all, if not all, of the various levels of 
industry. Accordingly, such consid- 
erations no longer are pertinent. The 
real point is whether and why or- 
ganized labor, which presently is at 
least equal to, if not stronger than, 
industry in industrial vendettas, should 
be excluded from the operation of the 
law to a greater extent than industry, 
if it, no less than industry, has the 
present capacity and the disposition 
to disrupt commerce by intolerable 
restraints, monopolies and malprac 
tices. If organized labor does have 
this capacity and disposition, then or 
ganized labor, no less than industry, 
should be unequivocally subject to 
the Sherman Act. This should be done 
without favoritism, discrimination or 


0 


fear, and done immediately. 





*See and compare U. S. v. Hutcheson, 
cited at footnote 27; East Texas Motor 
Freight Lines v. International Brotherhood of 
Teamsters, cited at footnote 28; Mills Corpo- 
ration v, Federation of Dyers, cited at footnote 
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28; U. S. v. Women’s Sportswear Manufac- 
turers’ Assoctation, cited at footnote 28. 


*” Unlike the Case bill and the like, a 
measure of this kind is fair, essential and 
capable of enforcement. 
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“A healthy commerce either is, as 
is universally proclaimed, the very 
keystone of national economic well- 
being—or it is not. It is either a fact 
or a sham. It is inadmissible to urge 
that the national welfare is inseparably 
intertwined with commerce when self- 
aggrandizing industry-activity is sought 
to be enjoined and, at one and the 
same time, assert that free commerce 
is not sufficiently important to the 
national welfare to support compa- 
rable limitations upon equally noxious 
and self-interested interferences by or- 
ganized labor. Commerce cannot ride 
two the 
essence of the national well-being, then 
it is paramount to the private interests 


horses at once. If it is of 


of both industry and organized labor 
as well as of all political considera 
tions which conduce to partisan fav- 
oritism. If it is not, then all legislation 
enacted in the name of commerce and 
supported only by affirmations of its 
supreme importance, such as the Sher- 
man Anti-Trust Act itself, the Clayton 
Anti-Trust Act, the Railway Labor 
\ct, the Anti-Injunction Act, the Na- 
tional Labor Relations Act, the Byrnes 
Act, the Fair 
the plethora of other statutes, are 


Labor Standards and 


pure pretense and political chicanery. 
Moreover, they are unconstitutional 
since only on the basis of the protec- 
tion of commérce were each of the 
named enactments spared from being 
stricken down as Congressional inva 
sions ** of constitutionally guaranteed 
private rights and privileges. 

“It is in the firm conviction that a 
healthy and untramelled commerce is 
of the marrow of the national economic 
well-being that it is here submitted 
that it must be guarded against in- 
juries and interferences from whatever 
source. It is with equal vigor that it 
is here further submitted that to the 
extent that commerce must be pro 
tected against encroachments by in- 
dustry, to the same degree and with 
like energy must it be safeguarded 
against the transgressions and tres- 
passes of organized labor. The 
should ‘exalt’ neither industry 
labor above the 
In regard to industry the federal anti 


law 
nor 
common welfare.* 
trust laws ** already impose broad and 
enforecable prohibitions against the 
restraints of trade and monopolies which 
would otherwise wreck irremediable 
havoc upon commerce. What are most 
urgently required to assure the integrity 





‘Compare U.S. v. Darby Lumber Company 
(overruling Hammer v. Dagenhart) and West 
Coast Hotel Company Parrish with Adkins 
vw. Children’s Hospital (all of which cases are 
cited at footnote 25) and Morehead v. People 
of State of New York ex rel. Tipaldo, 298 
U: 3 [his comparison should yield 
experience with the art of 
ratiocination. See also Northern Securities 
Company v. U. S., 193 U. S. 197; Swift & 
Company v. U. S., 196 U. S. 375; Schechter 
Poultry Company v. U. S., cited at footnote 
25: Consolidated Edison Company v. NLRB, 
1 LC 417,038, 305 U. S. 197; Associated 
Press v. NLRB, 1 ‘LC 417,015, 301 U. S 
103: Washington, Virginia & Maryland Coach 
Company v. NLRB, 1 LC § 17,016, 301 U.S 
142: NLRB v. Fruehauf Tratier Company, 
1 LC 417,019, 301 U. S. 49; NLRB v. Jones 
& Laughlin Steel Company, cited at footnote 
5 

*See Giboney v. Empire Storage & Ice 
Company, 16 LC § 65,062, 336 U. S. 490 
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an enriching 


*Effective local antitrust laws exist in 
states: Missouri (Revised 
Statutes 1939, Missouri Revised Statutes 
Annotated, Sec. 8301, declared constitutional 
in Giboney v. Empire Storage & Ice Company, 
cited at footnote 32); Montana (Revised 
Code, Sec. 10901); New Mexico (Statutes 
1941, Sec. 1104, augmented by prohibition 
of racial discrimination by labor unions, act 
of 1949, S. B. 45): New York (Consolidated 
Laws, Ch. 20, Sec. 3240, as amended by Ch 
12, Laws 1935, augmented by “Law Against 
Discrimination” Act, Consolidated Laws, Ch. 
18, incorporated in Executive Law, Ch. 23, 
Laws 1939, by Ch. 118, Laws 1945, pro- 
hibiting racial discrimination by labor unions) ; 
Ohio (General Code Annotated 1937, Sec. 
6391); South Carolina (Code of 1942, Secs 
6620-6622, 6624-6625, 6628); Texas (Ver- 
non’s Revised Civil Statutes 7428, as amended 
by Ch. 309-310, Laws 1947). 


the following 
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and security of commerce are com- 
parable and equally broad limitations 
upon the activities of organized labor 
which imperil commerce. It is this 
very purpose which the bill ** that 
Congressman J. Frank Wilson of Texas 
recently tossed into the House hopper 
seeks to accomplish. This bill not 
only would render organized labor 
amenable to the prohibitions against 
injuring and impairing commerce to 
which industry is subject, but also 
would implement this prohibition by 
removing the bar to injunctive relief 
which stems from Section 20 of the 
Clayton Act and from the Anti-In- 
junction Act. Without this implementa- 
tion the attempt to bring organized 
labor unqualifiedly within the provisions 
of the Sherman Act would be futile 
and sterile for it may be remembered 
that in the Lumber Products Associa- 
tion the Supreme Court held 
that despite the fact that an ‘illegal 
conspiracy was proven at trial,’ the 


case 


Court was powerless to grant relief 
because of the provisions of the Anti- 
Injunction Act. 

“In the foregoing convictions excep- 
tion is taken to the summary dismissal 
by the subject article of the broaden- 
the antitrust laws as a valid 
the labor 
problem. It is by no means suggested 


ing of 
proposal in dealing with 
that even the most absolute subjection 
labor to the antitrust 
laws would provide a comprehensive 


of organized 


solution to this complex problem. It 
is doubtful whether any one expedient, 
however astute, will suffice to encom- 
pass all of the many aspects and phases 
of this mest intricate problem. The 
complete solution, if it is ever dis- 
covered, no doubt will be composed of 
as many facets as the problem has 


parts. This, however, is no reason for 
the bluff rejection of a direct and 
single approach to what is only a 
single aspect of the whole problem, 
particularly in absence of a better 
formula for treating with this specific 
and vexatious difficulty. By making 
the antitrust laws equally applicable 
to industry and organized labor, at 
least so much of the invidious activi 
ties of both industry and organized 
labor which, as destructive restraints 
upon commerce and monopolies in 
commerce, militate against the public 
good may be effectively curtailed and 
remedied. 

“While illegal restraints of trade 
and monopolies in commerce, by whom 
soever they may be perpetrated, are 
intolerable and must be dealt with 
adequately, the over-all labor problem 
presents many other no less daring 
challenges to the national well-being 
which must be faced with a courage 
and determination equal to the chal 
lenge. When one contemplates the 
enormity and the incredible variety of 
demands that are made upon our na 
tional economy, one becomes alarmed 
for its continued stability and wonders 
the 


escaped. 


how spectre of chaos can be 
It is a day of wild and un- 
restrained grabbing: foreign commit- 
ments that add up to incalculable and 
unprecedented billions of dollars, mili- 
tary appropriations the cost of which 
the the 


whole nation as of not so many years 


exceed monetary worth of 
ago, domestic subsidies whose cost is 
enough to finance whole nations of 
the world. 
ing fear of the world exploding in a 


The corrosive and haunt- 


war of extermination, the hectic and 
mad pace of modern life, the violent 


and alternating sieges of inflation and 





*H_ R. 6681, 81st Cong. See, also, H. R. 
6677, 81st Cong. introduced by Congressman 
Walter, putting teeth into the Sherman Act 
by increasing fines in criminal prosecutions 
from $5,000 to $50,000 for violation of the 
act by anyone, Both bills, upon recommen- 
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dation by the Senate Banking Committee, 
are currently being studied by the House 
Judiciary Committee. 

* Lumber Products Association, Inc. v. U.S., 
12 LC { 51,241, 330 U. 





recession and the myriad of domestic 
crises that are daily created are surely 
inducing a national restiveness and 
lack of equanimity which in an indi- 
vidual would beg the urgent attention 
of a psychiatrist. The composure and 
amenity of living is being supplanted 
and displaced by tension, cupidity and 
hatred. 


“No mean contributor to this chol- 
eric state of national irrascibility is 
the vexatious labor problem. How- 
ever much a disinterested person, in 
viewing the labor scene, may be deter- 
mined to appraise the situation ob- 
jectively and with calm, he is helpless 
to resist, first, a sense of disillusion- 
ment, then a feeling of exasperation 
and, finally, an overpowering surge 
of resentment and rage. It is literally 
impossible for one to remain tranquil 
at the things that are perpetrated in 
the name of labor relations. Indeed, 
the recurring contests and the sus- 
tained state of excitement and conflict 


precludes the possibility of tranquility 


or calm. 

“If one, even without personal in- 
terest or participation in the problem, 
merely reads the daily newspapers, he 
must become infected by the acrid 
fumes of continuing hostility and dis- 
quiet. Every day in some part of the 
country he reads of a labor crisis which 
exists in some industry over some 
issue. He is told that, by and large, 
most contracts mature at a given sea- 
son of the year. With patience he 
abides the strike, the pernicious ac- 
tivities of the contestants, the curtail- 
ment of the flow of essential products 
and the resultant unemployment that 
accrues in other industries dependent 
upon the one in which the strike or 
strikes have occurred. At length, but 
not before the strikers obtain their 
demands, the strike ends. The indi- 
vidual then settles back and relaxes in 
the trust that at least until next year 
there will be no recurrence of a simi- 
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The people have to bear their own 
responsibilities. There is no method 
by which that burden can be shifted 
to the government.—Calvin Coolidge 





lar nature. However, this comforting 
trust soon proves to be completely 
without justification, for in a matter 
of days a new strike erupts in another 
industry, in another part of the coun- 
try, over another issue. Patiently and 
dispassionately he endures this strike. 
When eventually this strike is ended, 
the strikers having gained their ends, 
he hopefully anticipates at least a rea- 
sonable spell of industrial harmony 
and peace. Unfortunately, however, 
he is in miserable error, for the follow- 
ing day a new strike explodes in another 
important industry, in a different place, 
over a new issue. With increasing 
emotion and animus he watches the 
cycle repeat and repeat itself. Each 
day, in another place, a new issue 
detonates a new strike. His annoy- 
exasperation 
and distress. 


’ 


ance changes to 
and, shortly, to disgust 
He immediately discovers that there 
is no season for contract renewals and 
strikes. He learns that this is a con- 
tinuing and unrelenting state of af- 
fairs. Only the scene, the issues, the 
industry and the gravity of the strike 


soon 


vary. The longer he concerns himself 
with his problem, the more vexatious 
He 
shortly commences to view it as a 
problem without an end or solution. 


and perplexing does it become. 


“With the inevitability of weather, 
demands for new increases in wages, 
tonnage and percentage demands, de- 
mands for retirement benefits, secur- 
ity of tenure, enlarged vacations and 
memorial holidays, exaction of more 
money for less work, compulsory re- 
duction in the production, 
annual wages and a boundless variety 


rate of 


of increases in old demands and the 
introduction of 
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mands, are constantly presented and 
benefits extorted by means of the ir- 
resistible strike. The demendants’ 
appetite and cupidity seem to be in- 
satiable. There can be little doubt 
that there is ofttimes fair basis and 
justice for many of the demands for 
which some strikes are prosecuted; 
nor can there be any less doubt that 
frequently industry, with a cunning 
and avarice of its own, is the provoca- 
teur of the dispute. This intermittent 
justification, however, does not vindi- 
cate or exculpate the rapacious vora- 
city that supports over-all labor 
agitation. While it is understandable 
that organized labor should desire to 
obtain the most that the traffic will 
bear, or, on the other side, that in- 
dustry should endeavor to retain the 
maximum for itself, the recognition 
and acknowledgment of these human 
foibles is no reason to permit either 
of these elements to endanger the na- 
tional well-being at the expense of the 
remainder of us. 

“Society will not permit two in- 
dividuals, whatever their dispute, with 
impunity either to attack and maim 
one another or to embroil and injure 
innocent third persons not involved 
in their differences. For their own 
good and the good of society gener- 
ally, the law, despite the rightness of 
the wrongness of the controversy, 
will not permit the disputants to take 
the law into their own hands and in- 
jure either themselves or innocent 
bystanders. Reason would indicate 
that if this privilege were accorded 
to two persons it should be accorded to 
all citizens of the state.** Needless to 
say, if this unimaginable license for 
assault and reciprocal injury were ac- 
corded to all citizens of the common- 


wealth, we should shortly degenerate 
into a state of cannibalism and the 
disintegration of society as we know 
it would inevitably follow. Such a 
condition in these times would seem 
to be sheer fantasy. But, then, one 
wonders whether or not such a con- 
dition does not in reality exist today. 
Shorn of such legalistic trappings as 
Senn v. Tile Layers Protective Union, 
No. 5 ** and Thornhill v. Alabama ** and 
such terms as ‘collective bargaining,’ 
‘concerted and the 
does not such a state of animal con- 
flict exist today? In no other realm 
of society is it permitted to individuals 
to combine themselves in groups and 
pit themselves against one another 
and, without undue restraint by law, 
enjoy the complete liberty of demol- 
ishing one another either physically 
or financially. 


activities’ like, 


“It is of little comfort to society 
generally or to those who are inno- 
cently injured thereby to assert that 
this luxury of reciprocal extermina- 
tion is essential because the contro- 
versy is called by the name of ‘labor 
dispute.’ Would the mere applica 
tion of peculiar terminology to in- 
dividual conflict and violence impart 
to it the same privilege or immunity 
which the application of a title im 
parts to the project of such mass con 
flict and disturbances? It would seem 
that whether strife, be it mass or in 
dividual, goes by the name of ‘labor 


dispute’ or any other title, it is in 


admissible in organized _ society. 
This principle should have greater 
force and validity in the case of mass 
conflict than it would in the instance 


of individual controversy since, obvi 


ously, a greater injury to society can 





* “TF one man can be allowed to determine 
for himself what the law is, every man can.” 
—Mr. Justice Frankfurter in U. S. v. United 
Mine Workers of America, 12 LC 51,239, 
330 U. S. 258 
*1 LC 717,023, 301 U. S. 468. 
*2 LC 17,059, 310 U. S. 88. 
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’Unions cannot adopt a process whicl 
would matter how 
right they are: Judge T. Allen Goldsborough 
in U. S. v. Brotherhood of Locomotive Engi 
neers, 15 LC ¥ 64,612, 79 F. Supp. 485 (1948), 
cert. den., 335 U. S. 867. 


disintegrate society no 





be inflicted by the actions of large 
groups of persons, numbering in the 
many thousands, than can be caused 
by isolated and individual combatants. 


“There are those who, while ad- 
mitting the burdens imposed upon the 
national well-being by labor disputes, 
assert that these trials must be en- 
dured because of the tremendous size 
of both organized labor and industry, 
and, more particularly, because of 
their combined control of production. 
Not only is this craven and disingenu- 
ous, but it runs counter to the reality 
of the situation. In the first place, it 
is error to treat organized labor as a 
unified and single mass, with a single 
mind, a single purpose and a single 
tongue. Without laboring the point 
too strenuously or elaborately, it 
may be said that in view of the hos- 
tility and animus that exists between 
the several federations of labor, their 
leaders and their constituents, be- 
tween federated and independent labor 
organizations and between unionized 
labor and the enormous body of non- 
unionized labor, and, moreover, in the 
light of the diversity of political af- 
filiations, outlook and social interests 
that exist in the many levels of labor 
and in its myriad quarters, it is futile 
and illusory to view labor as either 
‘organized’ or as a homogeneous 
and single-minded mass of humanity. 


“In the higher strata of labor the 


intra and interfraternal feuds and 
other evidences of internecine hostility 
are sufficiently pointed up by the 
daily newspapers as well as by history 
itself. 


neither newspapers nor history have 


On the lower levels, in which 


any interest, interesting proof of this 
buoyancy and insolidity of labor’s 


unity is found in the intolerance and 


impatience with which a workingman 


views a strike in which he has no rea 
sonable but which 
discommodes him. In such circumstance 


interest seriously 


he assumes himself to be an injured 
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member of the ‘public.’ It is equally 
fallacious to assume that all parts and 
sections of labor the 
positions of their leaders or the trends 
and projects which the few spokes- 
men of so-called ‘organized’ labor es- 
say to establish and pursue. It is 
common information that large parts 
of the body of working people dissent 
and purposes as 


subscribe to 


from these views 
either untimely, apolitical or asocial. 
Moreover, with the exception of some 
few mass-production industries, neither 
industry nor labor is so concentrated 
or so unified that either of them exer- 
cises the complete control or dominion 
over production which is proclaimed 
or pretended. 

“It must not be forgotten that in 
almost all parts of commerce, with 
few exceptions, a tremendous body 
of unorganized labor exists. Indeed, 
as previously indicated, there are at 
the present time in industrial quarters 
at least twice as many nonunionized 
workingmen as there are union adher- 
ents. It is calculated that even in 
those enrolled members of labor unions, 
a large percentage of the membership 
ties are compulsory and involuntary, 
and that amongst these and other 
members of labor unions a tremen- 
dous base of dissent and disagreement 
exists. Accordingly, ‘organized’ labor, 
mass-production industries excepted, 
does not enjoy the effective control of 
How - 


it were assumed, con 


production which it arrogates. 
ever, even if 
trary to fact, that either industry or 
organized labor did exercise the co 
hesive and effective control and do 
minion over production which each 
claims, it would be disastrous to us 
as a nation to permit either of them 
to imperil the national welfare for 
private interests. 


“As postulated by the subject arti- 
cle, labor unions are private organiza 
tions. Their rights and prerogatives, 


therefore, must be confined to the 
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A study by the Labor Department 
shows that unemployment was three 
times greater for youths who had 
dropped out of high school than for 
those who had graduated; among 
girls, it was four times greater. 





areas and limits of private interests. 
No one has yet had the temerity to 
suggest that labor, organized or other- 
wise, is superior to the law,*® or that 
it should in its private character be 
privileged to enjoy public rights or, 
more accurately, that public rights be 
subordinated to labor’s enjoyment of 
its own private rights.** If this were 
the then there would 
sistible justice in the view that labor 


case, be irre 
unions should be viewed as ‘affected 
with public interest’ and should be 
subjected to cautionary governmental 
regulation. On the other hand, if it 
is contended that organized labor so 
effectively controls production and 
has become so powerful that govern- 
ment dare not seek to introduce rea- 
son into the labor situation lest labor 
be antagonized and curtail production, 
then whoever adheres to this frightful 
state his proposition 


belief should 


forthright. 

“On the basis of the proclamations 
and activities, as well as the past and 
present political affiliations and lean- 
ings of certain persons, it may be said 
that there are some who truly adhere 
to such a belief and are of the firm 


conviction that the government should 


““No man or group is above the law.’ 
Mr. Justice Rutledge in U. S. v. United Mine 
Workers of America, cited at footnote 36 

The late and estimable Oliver Wendell 
Holmes, in his Harvard Papers said: “When 
either the power of capital or labor is as 
serted in such a way as to attack the life of 
the community, seek pri- 
vate interests at such cost are public enemies 
and should be dealt with such.” See 
C. A. Huebner, “Compulsory Arbitration of 
Labor Disputes,” 30 Journal American 
Judicature Society 123 (1946). 


those who their 
as 


oT 
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surrender the reins of direction to 
labor. Prime Minister Clement Atlee, 
in his book entitled The Labor Party 
in Perspective, wrote as follows of the 
purposes of the labor union: ‘It is, in 
the first place, an of 
wage-earners working within the frame 


organization 


work of capitalist society in order to 
defend its members from injustice and 
to gain for them advantages. On the 
other hand, it is also in opposition 
to the existing system of society which 
If this is the 
view of organized labor or any sub 


it seeks to alter. 


stantial segment thereof, it should de 
cently be made known. If, however, 
we proceed on the premise that Ameri 
can labor does not seek to wreak any 
irreparable injury to constitu 
tional form of government, and that, 


our 


as a whole, it represents a section of 


which is loyal to our 


our society 
democratic ideas and possesses a whole- 
the 
have the right to expect it to comply 


some respect for law, then we 
with the law as it may now or here 
after be written in the interests of the 


common welfare.** 


“This, then, brings us to the ques 
tion of how peaceably and lawfully 
to deal with the labor problem, with 
fairness and consideration not only 
for labor and industry, but for all 


people, including labor and industry. 
For this purpose obligatory arbitration 
presents itself as a distinct possibility. 
It is submitted that if the formula of 
obligatory arbitration is an effective 
working instrument in composing 


ar 
( 


A. Malick. 


status tor 


“A New ({ 
Labor Unions,” 21 
tain Law Review 260 (1949) and D 
the Labor Mov 
Le uti 


onstitutional 
Rocky Moun 
Mitrani 
ment,’ 
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“Nationalization of 
28 Journal of Comparative 
3d series) (1946). 


‘4 


Jis on 
allegiance 
loyalty 
Huggins, Labor and 

Phe Macmillat 


Every 
the public, and secondary 
William L 

New York 


1922) 


citizen 


owes primary 
to to his 


labor union 
Democracy 


Company 





labor disputes, it should be employed 
universally without distinction be- 
tween the so-called emergency strike 
and the nonemergency strike, for, as 
was previously sought to be demon- 
strated, if it is acceptable in either 
case, it is acceptable in the other cate- 
gory of strike. 

“At the outset, it may be conceded 
that many sections of both industry 
and organized labor reject obligatory 
arbitration.*® However, if such an in- 
strumentality is in the best interests 
of the public welfare, the resistance 
or objection of either or both these 
sections of society is not sufficient 
reason to reject it.** As Mr. Justice 
Brandeis, in the case of Duplex Print- 
ing Press Company v. Deering et al.,* 
said: ‘Above all rights is duty to the 
community.’ The rights of the public 
and of society generally are para- 
mount to the rights of either or both 
industry and labor. Thus, the ques- 
tion is not whether industry and cap- 
ital prefer obligatory arbitration to 
the right of reciprocal immolation, 
but whether or not this vehicle will 
best serve the interests of s¢ ciety. 

“On the basis of past and present 
experiences, it may be said that, left 
to their own devices, both industry 
and organized labor will continue to 
use the method of force and combat 
to obtain their individual interests 
and will completely disregard the best 
interests of the society in which they 
exist. On the basis of such existing 
experience, there is no valid reason to 
anticipate that either of them will in 


“House Labor Committee (80th Cong., 
Vol. 5), pp. 3027-3028; Bruce B. Hawat, 
“Will We Toss ‘Blank Check’ Arbitration 
Mass Transportation (June, 1949), p. 
7 House Labor Committee (80th Cong., 
Vol. 3), p. 1547. 
“Freedom and 
individuals must yield to those 
in labor relations as they have in other 
fields: C. A. Huebner, work cited at foot- 
note 40; Jerre S. Williams, “Compulsory 
Settlement of Labor Disputes,” 27 Tera 
Law Review 587 (1949); Tames A. Emery, 


constitutional rights of 


society 


138 


the future, any more than in the 
past, subordinate its private interests 
to the public good. In recognition of 
these facts and in the firm conviction 
that there is no alternative, it is sub- 
mitted that the public welfare de- 
mands that these antagonists must be 
compulsorily required to compose 
their differences by peaceable means. 
If such obligatory measures fortui- 
tously abridge some of the lesser pri- 
vate or individual privileges of these 
incorrigible pugilists, it may truth- 
fully be said that this circumstance is 
the product of their own iniquity. In 
the subject article, it is freely ad- 
mitted that both management and 
labor unions have failed in their re- 
sponsibilities to each other as well as 
to the public. That being the case, 
the public is left with no alternative 
but to protect itself. It is no defense 
to say, as the author of that article 
has said,*® that: “The failure of union 
leaders fully to accept their responsi- 
bilities in the process of collective bar- 
gaining is attributable in large part to 
the fact that they have not grown in 
stature to the extent that their or- 
ganizations have grown in numbers 
and power. This is unquestionably 
true. However, on the basis of the 
national labor relations experience of 
the last hundred there is no 
persuasive reason to anticipate that 


years, 


an even greater growth in the power 
and membership of organized labor 
will abate or diminish the apparently 
insatiable appetite of the leaders of 


organized labor for increased power 


“Address Before National Founders Asso- 
ciation of New York,” 30 Journal of the 
American Judicature Society 124 (1946); 
Donald R, Richberg, “Labor Disputes and 
Public Utilities,” 19 Labor Relations Refer- 
ence Manual 143 (1947). 

“ Case cited at footnote 15. 

“The portion of the subject article em- 
bracing the recited quotation 
verbatim from Teller, Management Functions 
Under Cu Bargaining (New York, 
Baker-Voohis, 329-331. 


was taken 


wlectizie 
beeciice 


1947), pp. 
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and the exclusive right of decision. 
It submitted that the heart and 
lungs of power is the lust for more 
power. Consequently, it to be 
doubted that the more powerful or- 
ganized labor becomes the more sen- 
sitive its conscience and concern for 
the public good will become. Such a 
trust would be narcotic if not fatal. 
If society is to protect itself, it must 


is 


is 


use its own resources rather than rely 
upon the magnanimity or the sensi- 
bilities of labor leaders. 


“The author of the article in ques- 
tion has asserted that: “The public 
has no right to be completely immu- 
nized from the consequences of strikes. 
The supporting collective 
bargaining are important enough to 
expect the public to be discommoded 
To say the 


interests 


for the time being 
very least, this 
strangely curious one; it would seem 


proposition is a 
that its converse would be more valid. 
There is no reason why either indus- 
try or organized labor should have 
the right to have its private disputes 
from the claims and de- 
It seems 


immunized 
mands of the public welfare. 
elementary that, in justice, these con 
stituent elements of society should be 
discommoded in the exercise of their 
private rights rather than that society 
It 


is idle to assert that, since society is 


as a whole should be thus visited. 


the beneficiary of the products of col- 
lective bargaining, industry and or- 
ganized labor should be permitted to 
exploit their collective bargaining 
rights without restraint, and at what- 
ever It would be 


more accurate to state that the col 


cost to Sé ciety. 


“J A. Sprunk, “Compulsory Arbitration,” 
47 Michigan Law Review 242 (1948). 

“New Jersey Laws 1947, Ch. 38, which 
was declared unconstitutional in the case of 
State of New Jersey v. Traffic Telephone 
Workers’ Federation of New Jersey, 16 LC 
§ 65,162, 2 N. J. 335 (1949) for faulty legis- 
lative craftsmanship. The statute, however, 
was amended, so that this defect was cured, by 
the act of 1949, Public Laws, Ch. 308. In the 
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lective bargaining rights of industry 
and organized labor are the products 
of society’s generosity and its devo- 
tion to democratic institutions. If 
reasonable limitations must be im- 
posed, they should be levied upon the 
endowed rights of industry and or- 
ganized labor rather than upon the 
natural rights of the citizenry as a 
whole. 

“Concerning the constitutionality of 
a measure requiring obligatory arbi- 
tration, there ample reason to 
suppose that legislation which is me 
chanically proper would be held to 
be constitutional.**? It may be recog 
nized that several state statutes pre- 
scribing obligatory arbitration in labor 
disputes in public utilities have been 
This, how- 


is 


declared unconstitutional. 
resulted from the mechanics 
the basic law and func- 
The invali 


ever. 
rather than 
tions of these statutes.** 
dation of these local statutes was not 
predicated upon any asserted invasion 
of fundamental constitutional guar 
In light of the latter-day 
awareness of the Supreme Court of 
the acuteness of the labor problem 


antees. 
19 


and remembering the effective role 
which Congressional declaration of 
public policy played in the recogni- 
tion of the constitutionality of such 
legislation as the Anti-Injunction Act, 
the Wagner Act, The Fair Labor 
Standards Act and the Taft-Hartley 
Act, it is not unreasonable to assume 
that a statute which was mechanically 
acceptable and which would preface 
the requirement of obligatory arbitra 
tion by an adequate Congressional 
declaration of public policy would be 


declared and held to be constitutional. 


case of Local 170, 7 ransport W orkers Union 


v. Gadola, 15 LC 64,725, 322 Mich. 332 
(1948), a Michigan statute requiring obliga- 
tory arbitration in labor disputes in publi 
utilities was declared unconstitutional be- 
cause of unwarranted delegation of legisla- 
tive functions to the judiciary 

Empire Stor 


age Ice Company, cited at footnote 32 
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“Two of the principle objections 
that have been interposed to obliga- 
tory arbitration are, first, that the 
experience in other places advises 
against the enactment of such national 
legislation and, second, that the inter- 
jection of the government into indus- 
trial disputes as an orbiter would 
impose upon the government the duty of 
adjusting and readjusting the price 
structure and other factors of the na- 
tional conform to and 
accommodate the arbitrators’ decision. 
It is difficult to accede to the validity 
of either of these objections. The 
only real and actual domestic expert- 
ence we have had with obligatory 
arbitration derives from the opera 
tions of the Kansas Court of Indus- 
trial Relations which the legislature 
of the State of Kansas created by stat- 
ute in 1920. The peculiar results of 
this purely 
hardly be accepted as a standard for 
measuring the anticipated effective 
ness of a truly circumspect and well 
administered national effort to explore 
this medium. In the first 
part of the Kansas statute 
clared unconstitutional less than three 
years enactment.*® More- 
over, apart from this early crippling 


economy to 


local experiment can 


instance, 
was de- 
after its 


of the act, there was never any truly 
serious and expansive effort made to 
however 


administer its provisions, 


inadequate and improvident these 
particular provisions may have been. 
Indeed, the court itself was abolished 
by statute less than five years after 
it was created. It may be further ad- 
mitted that a student of its operation 
(the Kansas Court of Industrial Rela 
tions) has concluded, after a careful 
analysis of its work, that the Court 
‘had no appreciable effect in reducing 


the number of industrial disputes in 





We are now seeing the effect on 
American economy of imports from 
nations whose productive capacity 
heretofore has been seriously im- 
paired through war's devastation. 
There is sufficient evidence to indicate 
that the United States is heading for 
trouble in the field of international 
trade. 

—Representative Roman C. Pucinski 





Kansas.’*! It is interesting to note, 
however, that this author, in this very 
work, stated that the futility and fail- 
ure of the project was chiefly due to 
indifference, miscarriages and the sat- 
uration of the whole effort with cor- 
rupt politics. It is inadmissible to 
impart to this ill-augured, maladmin- 
istered and partially invalidated stat- 
ute the dignity of an unassailable 
standard for determining the portents 
and validity of a genuine and sincere 
effort to introduce this manner of 
reason into the national labor prob- 
lem. Though the abortive and ill- 
designed Kansas experiment may not 
have reduced the number of labor dis- 
putes, as one writer stated,°? “Though 
laws prohibiting strikes will not elim- 
inate strikes, neither do laws against 
speeding eliminate speeding.’ There 
can be no doubt that the ends sought 
by the Kansas experiment were valid. 
If the means by which the end was 
sought proved inadequate or unpro- 
pitious, then the end should not be 
abandoned, but the experience gained 
by this imprévident failure should be 
utilized in fabricating a vehicle that 
will invite success. 


“Needless to say, agencies such as 
the War Labor Board, and the experi- 
ences of this and like agencies in war- 
time and other critical emergencies, 





“Wolff Packing Company v. Court of In- 
dustrial Relations of the State of Kansas, 262 
U. S. 522 (1923); see U. &. 
(1925). 


552 


also 267 
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* Domenico Gagliardo, The Kansas Indus- 


trial Court (University of Kansas Social 
Science Studies, 1941). 

“Jerre S. Williams, work cited at foot- 
note 44. 
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have no application to the question of 
either the mechanics of 
peacetime and universal obligatory 
arbitration. Designed for different 
circumstances and for different pur- 
poses, there is no point of resemblance 
between the former and the latter 
either in objective or operation and, 


wisdom or 


accordingly, no basic lesson may be de- 
rived from these wartime expenses. 

“Since the foregoing unpersuasive 
experiences were our only substantial 
domestic trials of obligatory arbitra- 
tion, we ought now consider the value 
of foreign experiences as a guide or 
standard for national decision. It would 
be rash to accept at face value and 
without further inquiry the assertion 
of some that the experiences of cer 
tain foreign countries with obligatory 
arbitration advises against such ex 
periment. While the opinion of the 
author of the subject article was 
founded on the writings of some au 
thors who adhere to that view, it 
should be noted that there is a veri- 
table host of writers who firmly assert 
that the experiences in obligatory arbi 
tration of other nations are ample 
justification and persuasion for us to 
follow suit.® 
mitted that, whether or not the writ 
ings of the designated or other authors 


In any event, it is sub 


are favorable to foreign experiments 
in obligatory arbitration, neither such 
literature, 


favorable or unfavorable 


nor the experiences themselves, are 
persuasive of the prudence or im 
prudence of essaying such an effort 
ourselves. The size, content and philos 
ophy of the economies, industrial struc 
tures and populations of these foreign 
dissimilar to ours, 


countries are so 


> Orwell de R. Foenander, Toward Indus 
trial Peace in Australia (Melbourne Univers- 
ity Press, 1937); E. Gjessing, “Industrial 
Relations in Denmark,” Monthly Labor Re 
view (1937); E. J. Riches, “Restoration of 
Compulsory Arbitration in New Zealand,” 
International Labor Review (1936); W. R. 
Tuck, “Court of Arbitration in New Zea- 
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that neither comfort nor rejection is 
suggested by their failures or suc 
cesses in their individual experiments 
with the vehicle of obligatory arbitra 
tion. By and large, the entire com- 


merce, the population and, indeed, the 
labor problems of these diminutive 
countries may, figuratively, be stuck 


in our vest pocket. Even as no com 
parison may be drawn between the 
enormous and complex conditions exist 
ing in this country and the wholly 
different conditions which exist in these 
small foreign countries, no more can 
the experience of these pigmy nations 
constitute a reliable guide for the 
course which we must pursue in re 
gard to our own tremendous and intri 
cate problems. We dare neither embark 
upon nor forego any program for com 
posing this Gargantuan problem of 
ours solely on the basis of the experi 
ences, whether good or bad, of these 
Accordingly, 
the 


small, foreign nations. 
whatever we do we must do on 


basis of our own circumstances and 
requirements and without regard to 
these completely inapplicable foreign 
experiences. 

“The sole and remaining objection 
to obligatory arbitration is comprised 
of the fear that such a vehicle would, 
indirectly, constitute the government 
as a guarantor of profits and continued 
and sustained employment and tenure, 
with the 
mental usurpation of the private pre 


ultimate hazard of govern 
rogatives of both industry and organized 
labor. 
which produce this apprehension are 
In the 
first instance, they assume that all 


By and large, the arguments 
specious and purely expedient 


. ; ’ ‘ 
labor controversies emanate from or 


land,” Economic Record (Melbourne, 1941); 
W. W. MacKenzie, /ndustrial Arbitration in 
Great Britain (Oxford Press, 1939); “Com- 
pulsory Arbitration in Great Britain,” Inter- 
national Labor Review (1940); “Industrial 
Disputes in Sweden,” Monthly Labor Reviex 
(1937). 





involve wage disputes and other con- 
troversies that reflect themselves in 
costs of production. Anyone even 
slightly familiar with the labor prob- 
lem knows that this is not the fact. 
And even in those controversies in 
which wages or other costs of produc- 
tion are immediately concerned, the 
assumption is false that such contro- 
versies, whether or not they result in 
the actual increase of production costs, 
will impose upon the government any 
moral duty to assure management of 
reasonable profits even at the expense 
of dislocating the price structure. The 
inherent vice in this assumption is 
that demands for increased wages and 
the like will always be granted, or 
that, if granted, the increase will elimi- 
nate a fair profit to management. The 
very essence of obligatory arbitration 
is that each case is considered on its 
own and individual merits as contrasted 
to the creation of ‘patterns.’ Thus, 
in each individual case it would be 
determined whether, under all the cir- 
cumstances involved (with equal im- 
portance attaching to the interest of 
the public and the national economy 
as to the individual interests of the 
disputants), the particular demand 
should be granted or denied. If the 
demands were inadmissible under all 
the circumstances, then they would be 
rejected. 

“Again, an important factor in the 
granting of a proper demand would be 
the question of whether or not the 
with 


would be consistent 


However, it must not 


demand 
abilty to pay. 
be supposed that the inability of an 
individual employer to pay a demanded 
increase, where the increase is not in- 
consonant with public considerations 
or the integrity of the national economy, 
would preclude the grant of the de- 
manded Nor would the 
grant of such an increase place the 


increase. 


government in the position of guar- 


antor of a profit, or permit any 
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individual employer or group of em- 
ployers illegally to dislocate existing 
price structures in order to accom- 
modate the granted increase. If one 
were to assert that these results are 
inevitable and required by good con- 
science, then he flings himself into the 
very teeth of existing fact, for the 
government, in originally establishing 
a definite minimum wage standard 
and in since almost doubling that 
standard, has never offered or pre- 
tended to act as a guarantor or guardian 
of profits. The interposition of the 
element of public welfare into the 
minimum-wage problem did not by 
any means constitute the government 
as the arbiter of prices or profits. 
Such matters as these the govern- 
ment has always left to the levelling 
processes of competition. 

“The foregoing objections are neither 
new nor persuasive. These same ob- 
jections were interposed to the Fair 
Labor Standards Act prior to its en- 
actment. But, to date, despite the 
most forbidding prognostications, the 
government has not established itself 
as the watchdog of either prices or 
Nor has that act spelled the 
our democ- 


profits. 
frightful dissolution of 
that 
prophets of doom. 


forecast by sundry 


Contrariwise, it 


racy was 
has been proved to be an effective and 
enforceable instrument, serving the 
purposes for which it was promul- 
gated, without any discernible injury 
to our democratic institutions. Not- 
withstanding the current rationaliza- 
tions and portentous prophecies of 
the irreconcilables concerning obliga- 
tory arbitration, one has every right 
to anticipate that this instrumentality 
will prove no less effective for its par- 
ticular purposes, with as little damage 
to constitutional processes as obtained 
in the case of the Fair Labor Stand- 
ards Act. Moreover, if one retains in 
mind the basic principle that arbitra- 
tion becomes obligatory only if and 
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To me the organization of labor holds 
forth far greater possibilities than 
shorter hours and better wages. Or- 
ganization plants in the heart of 
every worker a sense of power and 
individuality, a feeling of freedom 
and security, which are the charac- 
teristics of the kind of men Divine 
Providence intended us to be. 

—Senator Robert F. Wagner in 1932 





when the disputants, at the expense 
of the public welfare, abandon their 
freedom of peaceable adjustment of 
their differences and take resort to 
strife. As long as they avoid conflict 
and do not embroil the interests of 
society, their rights of private adjust- 
ment are unimpaired. In this sense, 
obligatory arbitration takes on less of 
a compulsory nature and becomes a 
product of the disputants’ own making. 


“If the proposition of obligatory 
arbitration is accepted as a _ valid 
premise, the next inquiry appertains 
to the matter of operational mechan- 
ics. It is not to be supposed that the 
proposals herein submitted in this re- 
gard are viewed as the most effectual 
or only means of implementing obli- 
gatory arbitration. They are merely 
intended to be suggestive. The only 
definite position that is taken is that 
if prevailing procedures in obligatory 
arbitration present the objection to 
the use of that vehicle in labor rela- 
tions, wisdom indicates a search for 
different procedures rather than the 
brusque rejection of the entire insti- 
tution of obligatory arbitration. 

“The first question that arises in 
connection the mechanics of 
obligatory arbitration relates to the 
identity of the arbitrators. The almost 


with 


invariable practice adopted in prevail- 
ing obligatory arbitration procedure 
the establishment of a 


consists of 


body of arbitrators composed of vary- 


ing but equal numbers of representa- 
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tives of the disputants with the decisive 
vote or votes residing with a nondis- 
putant member or members of the 
panel, the latter (the so-called ‘public’ 
or ‘impartial’ representation) very 
often being governmental agents. 
Except in the rarest cases (and no 
more than in the past) may the repre- 
sentatives of the respective disputants 
be expected to vote against or preju- 
dice their principal’s cause, with the 
result that the impasse that originally 
necessitates arbitration continues, 
leaving the decisive ballot to the so- 
called impartial section of the panel. 
Although in rare and isolated instances 
representatives of the disputants have 
been known to subordinate partisan 
interests to broader considerations, 
the infrequence and paucity of such 
occurrences does not conduce to the 
acceptance of such reasonableness and 
dedication to public interest as a uni- 
versal norm, particularly if the arbi- 
trational process is mandatory. Thus, 
in the past (and it may be expected in 
the future) in the overwhelming num- 
ber of cases, the determinative vote 
rested with the impartial portion of 
the panel. Apart from their some- 
time contribution to the crystalliza 
tion of the issues, the representatives 
of the disputants generally do little 
more than accentuate and enlarge the 
impasse. Consequently, in the final 
analysis, one, two or three impartial 
men or whatever the 
stituency of the panel may require, 
ultimately decide the 
The end result is no different than if 


number con- 


controversy. 


the dispute had been originally sub- 
mitted to the impartial member or 
for their exclusive deter- 
One of the principal objec 


members 
mination. 
tions to obligatory arbitration derives 
from this very fact. Very frequently, 


despite the insistent application of 
the adjectives ‘impartial’ or ‘public,’ 
the terms generally fail to fit. Parti 
ularly has this been true where gov 


ernment agents or appointees have 
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constituted the ‘impartial’ section of 
the panel. By and large the approach 
and outlook of governmentally se- 
lected appointees are indistinguish- 
able from the agency making the 
appointment. With poignant mem- 
ories of the inscrutable attitudes of 
the impartial agents and appointees 
of the late and unlamented War Labor 
Board and the Conciliation Service of 
the Department of Labor, there is 


small cause for indignation at the 


rejection by experienced persons of 
the suggestion of mandatory arbitration 
at the hands of impartial arbitrators. 


“While, in the light of the fore- 
going experience, it is easy to under- 
stand the objections to mandatory 
submission to the jurisdiction and de- 
cision of one or more persons W hose 
impartiality is a euphemism, it does 
not necessarily follow that this is the 
only method for arbitrating contro- 
verted Although there are 
other, and possibly more acceptable, 
media, it is here submitted that there 
is available a method for implement- 
ing obligatory arbitration which, al- 
though an inextricable and sacrosanct 
part of our juridical system, has never 
utilized in the realm of labor 
relations. It is the most truly ‘public’ 
and ‘impartial’ section of our people— 
for it is the people. As the reader 
may have guessed, we are proposing 
that the jury system be introduced as an 
integral part of obligatory arbitration. 


issues. 


been 


“The jury system needs no justifi- 
cation. Neither the history of all man- 
kind nor the history of jurisprudence 
has ever produced a better medium. 
Whoever disparages or decries judg- 
ment by one’s own peers need only 
open the door to the tomb in which 
toss the restless bones of trial by or- 
deal and combat, the bloody Assizes 
of the infamous Judge Jeffries or the 
mouthless spectre of the Star Chamber. 

“It is no objection that every jury 
embraces the untutored as well as the 
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tutored. No section of society has 
any monopoly either on integrity or 
fundamental intelligence. Moreover, 
when fortified with adequate informa- 
tion, the composite intelligence of 
average people affords a greater cer 
tainty of essential, if plain, justice 
than does the complex cerebral convo- 
exalted intellects with se 
grind. The painful 
inspires or exe- 


lutions of 
cret 
intellectuality that 
cutes an injustice is slight comfort to 
the aggrieved and victimized party 
It cannot be doubted that it is better 
to have simple justice than scholarly 


axes to 


injustice. 

“It will readily be conceded that in 
many juries there may be some indi 
viduals who, for many reasons, may 
prove either unacceptable or ill- 
prepared to comprehend or adjudge 
the issues in a given labor dispute 
even as one may be disqualified by 
reason of partisan This 
must not be construed as an admis- 
sion that juries generally are unequal 
to complex tasks, for with this pre- 


interest. 


sumptuous view one can have but 
little Contrariwise, it is 
merely fact that 
exists in the impaneling of juries daily 
throughout the country. However, 
provision is made by the law for the 
exclusion of such individuals. sy 
providing for examination of jurors 
on their voir dire and granting the 
right of challenge to both the entire 
panel or individual jurors, the law 


patience. 
recognition of a 


secures against the inclusion in juries 
of those who are unqualified or legally 
unacceptable. Even if consideratior 
could be given to the contention that 
many acceptable jurors 
would be unequal to adjudging the 
complex issues involved in many labor 
disputes, this objection would not 
constitute any real impediment to the 
acceptability of the jury system in 
labor arbitration. To meet this ob- 
jection, all that would be required 
to enlarge the right of 


otherwise 


would be 
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examination voir dire and, con- 
with need, increase the num- 
peremptory challenges and 
challenges for cause. If the enlarge- 
ment of the disputants’ rights in the 
selection of the jury accom- 


panied by adequate time and other 


on 
sistent 
ber of 


were 


limitations to forfend the use of the 
selection procedure as a ruse or pre- 
text for prolonging the controversy, 
then the major objection to the po 
tential quality of the jury could be 
eliminated. Other objections to the 
jury system in arbitration of labor 
disputes could be negotiated and by- 
passed by enlarging the number of 
jurors in the jury and by introducing 
the system of decision by majority 
vote. It seems reasonable to assume 
that if a truly serious effort 
to perfect arbitration by jury, 
being 


were 
made 
with 

given 


adequate consideration 
to such matters as time limita- 
tions, mechanics and implementation, 
a real and effective instrumentality 
labor controversies 


for composing 


might be effected. 


“Before concluding this already 
overlong dissertation, one final ele 
ment ought to be explored. This ap- 
pertains to the means of compelling 
compliance with the jury’s decision 
by both management and the involved 
labor union. Since neither govern- 
mental seizure of the employer’s facil- 
ities nor the involuntary servitude of 
labor is admissible in democratic so- 
ciety, other means of compelling com- 
pliance which do less injury to the 
constitutional society 


fabric of our 


must be found. In this connection, 


it is essential to recognize that cor- 
porate violations are not the acts of 
the stockholders nor, generally, are 
labor’s violations the volitional acts 
of the individual members of the par- 
ticular labor union. In both instances 
the real malefactors are the executive 

“In some future article, effective opera- 
tional mechanics and the means of imple- 
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agents and policymakers of the par- 
is these elements 
Ac- 
cordingly, it is upon these groups that 
must 


ticular groups. It 
that cause strikes and lockouts. 
the primary responsibility be 
laid. Of course, in the sense that they 
either condone or participate in the 
misconduct of their officers, both cor- 
porate stockholders and the individual 
members of the 
secondarily responsible. 
must further be recognized that, par 
adoxically, the whole burden of the 


labor union are 


However, it 


condition produced by those who ac- 
tually provoke and cause the strikes 
is rarely borne by them. On the con- 
trary, their activities rarely result in 
individual and personal loss or injury 
to them. The loss and hardship falls 
upon those who are only secondarily 
responsible. It would seem, then, that 
if individual responsibility attached 
to the making of such grave decisions, 
more discretion 


then less haste and 


would be exercised. It is quite con- 
ceivable that the board of directors of 
a corporate employer or the executive 
board of a labor union would not be 
so precipitate in declaring a lockout 
strike if the individuals 
cerned knew that 
quences would attach to them rather 


or a con 
personal conse 


than merely to their constituents 


“It is this very thing that is here 
suggested. It is submitted that non- 
compliance with the decision of a 
lawfully constituted tribunal should 
result in individual responsibility in 
those who are primarily to blame for 
The 
abused space limitations of this article 
the 


of assessing and sat- 


such noncompliance. already 


prevent a detailed recitation of 
basic methods ™* 


isfying this primary responsibility. 
However, in closing, it is suggested 
that sup plementary 


means would be the denial to all ag- 


an auxiliary or 


grieving parties of every form of cor- 


menting and enforcing obligatory arbitration 


will be considered 
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porate, organizational and individual 
tax exemptions or deductions for the 
duration of the noncompliance. Tax 
exemptions, like most other exemp- 
tions, are a matter of governmental 
grace. Noncompliance with the law 
would be adequate reason for the gov- 
ernment to deny the miscreants the 
tax exemptions to which they would 
otherwise be entitled. It is realized 
that in given instances an inequitable 
situation could be designedly pro- 
duced by one side or the other. Never- 
theless, with proper consideration, a 
suitable system of mechanical security 
could be achieved. To assure the 
persuasiveness of whatever redress- 
ing measures might be imposed, the 
absorption or restitution of individual 
levies by third persons or the organi- 
zations involved (as occurred in the 
case of John L. Lewis) could be effec- 
tively prohibited. 

“As was previously indicated, it is 
not suggested that any of the pro- 
posals or views herein presented are 
either the most effective or the most 
valid in the premises. No pride of 
authorship is taken. They are merely 
submitted for whatever worth they 
may possess and with the sincere trust 
that, if not in these proposals, then 
in some other method, a solution for 


the labor problem, which is intoler- 
able as it now exists, may be found.” 

As a closing note, I wish to submit 
for your consideration, that while in 
certain highly industrialized areas the 
arbitral jury system might seemingly 
encounter a measure of handicap, 
there are two factors to be conjured: 
First, that this ostensible obstacle 
may be circumvented, as is presently 
done in federal fora, by drawing 
juries on a broad geographical basis 
to include the nonindustrialized as 
well as the industrialized sectors of 
the judicial district. Secondly, and 
more important, in those areas—the 
overwhelming acreage of the nation 
—this system would provide a com- 
munal voice in matters disruptive of 
communal peace and serenity where 
no such voice is now possible and 
where the maintenance of community 
harmony and quiet is an exclusive 
object of the disputants’ caprice. It 
is my sincere opinion that the arbitral 
jury system is a reliable and consti- 
tutional vehicle by which the com- 
munity may express itself and safeguard 
its own peace and dignity. 

Sincerely, 
I. Herbert Rothenberg 


[The End] 


FEDERAL LOAN FUNDS HELP STUDENTS THROUGH COLLEGE 


Federal loan funds are available to able students in colleges and 
universities which participate in the National Defense Student Loan 


Program, as authorized under Title II of 


Education Act. 


the National Defense 


The United States Office of Education has announced that $57.7 
million in federal funds will be provided for the 1960-1961 academic 


year to 1,407 colleges and universities. 


Since early 1959, when the 


program began, about 135,000 students have received $60 million in 
loans to further their higher education. 


General information of federal loan funds and a list of partici- 
pating institutions may be obtained through the Student Loan Section, 
Financial Aid Branch, Division of Higher Education, United States 
Office of Education, Washington 25, D. C. 
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Improving Labor Relations 


in the Steel Industry 


By BENSON SOFFER 





This speech was delivered on February 1, 1960. Since then, many outstanding 
scholars, government officials and the top leadership of the steelworkers’' 
union and the major steel producers have studied, and presented their find- 
ings on, the troubled labor relations situation in the steel industry. The 
recent reports of the United States Steel and Kaiser joint study committees 
and the ‘‘Livernash Report’’ have attempted to evaluate methods of resolving 
labor difficulties at top-level negotiations and in governmental action. In 
this talk the author explains a plant-level procedure not considered hither- 
to by the industry, a traditional method which should be modified to help 
meet the industry's worsening competitive position. Mr. Soffer is assistant 
professor of industry, Graduate School of Business, University of Pittsburgh. 





U NDER the current steel labor contract, economic concessions to 
unions are comparable in size to those that have led to price 
increases in the past. This time price increases may hurt not only the 
public, but the industry and its workers as well. The wage increases 
are not the smallest in recent years, but are not as large as they were 
in the last contract. They are still large enough, however, to keep 
the steelworkers ahead of the parade leading the march to higher 
wages in other industries. I would like to discuss with you one approach 
to reducing the risk of future steel strikes and building sounder indus 
trial relations. Perhaps it can drastically slow down the cost-price 
rise spiral. 

Two committees—the human relations committee and a local 
working practices committee—may make it possible for the parties 
to utilize their leadership and statesmanship for improving collective 
bargaining relationships during the life of this 30-month contract. 
It is obvious that the parties see a need, but they have no obvious 
pressure on them to implement any new thinking to start solving 
long-term problems. 


The purpose of my proposal, which is a modest one, is to sketch 
a procedural framework for (1) releasing the untapped potential at 
all levels of the company and union organization to arrive at new 
approaches to getting around problems and (2) developing a sense 
of teamwork to implement longer-term solutions. I have no gimmicks 
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and no magic formulas to sell. Think- 
ing of the causes of the problems and 
the gravity of the present situation, 
[I have come to the conclusion that 
in the long run my proposal will 
have to be for the good of both the 
parties and the community. What 
I want to discuss are the steps which 
are practical, and the right way to do 
that which must be done sooner or 
later and should be 


done as soon 


as possible. 

Productivity gains cannot be ac- 
celerated without the cooperation of 
the men in the mills. In the steel 
industry, management depends upon 
the top-skilled crews of workers to do 
much of management’s work—to train 
workers, to set the work pace and to 
direct their work methods so as to care 
for and make best use of equipment 
and materials. And the men depend 
on each other to get out production. 
But this system of teamwork. often 
does not work entirely as it should. 
If productivity is to go up more 
rapidly, the relationships among the 
men, and union 
in the mills will have to improve, and 
learn a broader, longer 
teamwork. 


managers officials 


men must 
range concept of 

The controversial local working 
practices rules, which management 
wanted to have the right to eliminate 
and on which the companies took a 
complete licking, constitute the point 
at which to start the attack on factors 
reducing the growth of productivity. 


It is important to recognize just 
what these and 
are. The local working clauses of the 
United States Steel contract may be 


restrictions wastes 


summarized briefly as a series of pro- 
cedures by which benefits in excess 
have to date 


of the contract—which 


been granted to workers—can be 
changed ; also conditions under which 
quo 


From a literal reading of the clause 


they must remain “in status 


we can see that it was not the purpose 
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of either the union or the company to 
go about creating these excessive 
benefits. Where technology changes, 
or where the local union and the local 
management can mutual 
understanding, these local working 
conditions can always be eliminated. 
Moreover, the stated that 
there would be a freeze on these con- 
conditions 


come toa 


contract 


ditions; that is, no new 
could be created by an employee. 

Some modifications of these con 
ditions could be made, but only with 
the consent of the international union 
and corporation. However, when none 
of these possibilities exist, the com 
pany cannot eliminate historical prac 
tices unless it can prove to an arbitrator 
that its actions are justified. 


It is a mistake to think that there 
is any one pattern to all these local 
working conditions. Some of them 
become restrictive or wasteful; some of 
them are still beneficial. Some of them 
are found almost anywhere in _ the 
steel industry, but in certain areas 
they are more likely to become a 
problem than in others. For example, 
since Pittsburgh mills are among the 
oldest in the industry, the problem of 
inefficiency due to past practices is 
often more serious here than elsewher« 

The union resisted so adamantly 
because it was in no position to giv« 
in to management’s demands. These 
not created by the 
not benefits the 


practices were 
union. These 

national union had won for the men 
but rather, benefits which had de 
veloped largely through the action of 
particular managers or perhaps through 
informal bargaining and pressure tac 

tics by teams of workers in particular 
plants. Therefore, how could a union, 
charged with the duty of getting more 
for its members, take from them bene 


fits which the union had never obtained ? 


were 


Management attempted to find a 
single rule in national negotiations t¢ 


deal with something which goes by 
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Persons over 65 in families with in- 
come under $2,000 a year averaged 
6.5 physicians’ visits annually, com- 
pared with 8.7 visits for those in 
families with over $7,000 annual 
income.—November, 1960 issue of 
Public Health Economics, published 
by the University of Michigan. 





one name 
but is actually a bewildering multi- 
tude of unique conditions that really 
cannot be dealt with by one single 
rule. In other words, the local work- 
ing conditions are truly local; they 


local working practices 


are created by the actions of the local 
people. The local people understand 
them and are responsible for them, and 
they should be able to find a way of 
getting rid of the unwarranted practices. 


The technology and the organiza 
tion of work in the industry will con- 
tinue to generate “working practices” 
as it has done in the past. The prob- 
lem has to be solved at the grass roots. 


The 1952 attempt to change the 
contract on local working practices 
was as unsuccessful as the 1959 at 
tempt. The finding by the neutrals 
(public members of the WSB) was 
that the fault was not with the words 
of the contract, but rather with the 
approach or attitude towards their 
use: 


““ 


. the parties have often adopted 
an over-technical approach to the in 
terpretation and application of their 
agreements .... They have concen- 
trated more on the literal meaning of 
than on their and 
as applied to the wise and 


words substance 
purpose 
fair solution of their problems. 


. the proposed amendments... 
seem to be a response to disputes 
which can be avoided by sound ad- 
ministration, fail settlement of griev- 
ances and common sense in arbitration 

by the recognition that it is 
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the duty of the parties and their arbi- 
trators not only to protect [ their] 
rights from infringement but also to 
prevent the abuse of such rights. 


“Through ‘proper administration’ 
of ‘their working conditions’ clauses 
and management clauses, the parties 
can achieve the necessary balance be- 
tween the need for stability and the 
need for flexibility and growth.” 
Parties who were acting or reacting 


to “preserve their rights’ seem to 


have overlooked this plea for wise, 
practical and just solutions and ad 


ministration. If men were sure to 
learn by their mistakes, I would not 
have much to contribute. The moral 
of this episode is that neutral out 
cannot do the job by sound 
and pertinent recommendations—the 
job has to be done by the industry 


itself. 


siders 


The new contract takes out a little 
of the inflexibility in the grievance 
procedure on working practices for 
(a) “settlement of a grievance will not 
be a precedent in related cases,” and 
(b) “every attempt should be made 
to settle grievances locally.” To some 
extent this will mean that problems 
will be viewed practically, rather than 
being transformed into a fight over 
words before an arbitrator. Presum 
ably, the recommendations of the com- 
mittee headed by a neutral will give 
some general direction to the handling 
of grievances. But a grievance is a 
fight over someone feeling cheated 
and that is not putting the best foot 


forward. 


General rules such as: “job duties 
are not confined to those specifically 
listed in the job description,” and 
“classifications can be combined pro 
that no than a ‘fair day’s 


vided more 


work’ is required,” won’t get very far. 
The man accustomed to a job which 
keeps him fully occupied will see him- 
self pressured into doing more than a 


fair day’s work only on days when 
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something goes wrong. A skilled 
worker will not see the reason why 
he should do menial, incidental tasks. 
He will do these extra jobs only if he 
can understand that it is for his benefit 
as well as the company’s. If he is not 
educated about the harm he does to 
everyone by the present system of 
withholding reasonable effort, he will 
feel imposed upon, cheated and in- 
sulted. He will do the work grudg- 
ingly and do less work than he would 
do voluntarily. What can the men 
on the work rules committee do about 
these problems? 


They are supposed to recommend a 
solution. At most, they can only set 
down broad guide lines on how to 
handle different types of problems. 
They could work with the “human re- 
lations committee” to create a new 
spirit at the top. But the problem 
really has to be solved at the grass 
roots, and pious, general statements 
will not do much in themselves. How 


could the spirit get to affect the people 
who must implement the “policies” 
for improvement? 

The 


come up with a new spirit of under- 


work rules committee may 
standing. But even if the union leader 
were convinced that restrictive rules 
had to go, how could he fight for this 
in his union? The problems men- 
tioned before remain until the worker 
in the mill comes to understand that 
their resolution is to his advantage 
too. The contract that local 
working condition disputes should be 
resolved locally as far as is practical. 
If this is understood, the work rules 
committee may come up with a new 
spirit of understanding. How to co- 
ordinate such a large and difficult job 
still remains the responsibility of the 
top-level people. I would like to sug- 
gest, however, a few guide lines for 


Savs 


eliminating these restrictive aspects 
of local working conditions and de- 
veloping a new spirit of cooperation 


and teamwork between the men in 
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the mills and the local officials of the 
union and the companies. 


The union must recognize that man- 
agement cannot be hogtied by past 
mistakes indefinitely and that manage- 
ment’s duty is to obtain every reasonable 
reduction of costs and elimination of 
waste. However, just recognizing 
this is not enough for management’s 
purposes. If management demands 
the right to manage efficiently at the 
expense of the workers, it has to earn 
that right. It cannot be expected that 
the workers will accept that auto- 
matically. Sound management is the 
bedrock of the program. Certainly 
repeating past mistakes will destroy 
any “right” management should have. 
From now on, management must 
prove that it will not think only of ex- 
pediency ; that it will not put on unneces- 
sary men or give in on small concessions 
for a momentary advantage. If man- 
agement shows that it will do every- 
thing needed to keep the mill operating 
at peak efficiency, it will be doing a 
great deal to enable both the union 
and the companies to accept their re- 
sponsibilities. And no mistake about 
it, the union will have to assume 
greater responsibilities. 


Management must also recognize 
that the union has its duties and that 
it does not have the right to take 
away benefits from the men or to 
force itself into the bitter position of 
having to do that job for management. 
This will antagonize not only the 
union, but the men, and in the long 
run will be detrimental to cooperative 
relationships—the basis on which high 
efficiency is maintained. There 
many ways of skinning a cat, and these 


are 


two principles are not contradictory ; 
the problem should now be, not how 
we can take away benefits from the 
men, but how we can change these 
benefits from a form that is restric- 
tive into a form that does not violate 
management’s responsibilities and is 
acceptable to the men at the same 
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Special financial reporting kits will 
be sent to labor unions by the De- 
partment of Labor to help in making 
out their annual financial reports, 
due within 90 days following the 
close of their fiscal year. 
—Department of Labor 





time. The high-level committees 
should propose and the parties imple- 
ment a systematic effort to share au- 
thority and responsibility for sound 
labor relations with their officials at 
the mill level. The problems are: 


(1) To find a framework within 
which local administration and _ bar- 
gaining can be strengthened and turned 
into more constructive directions. 

(2) To make the top officials want 
to invest time and effort into a pro- 
gram for the long-run task of strength- 
ening their organizations an“ tv a 
“yes men” and “errand boys” int + 
sponsible leaders who can do «'¥ , 0 
that is needed. 

(3) To reduce the amount of effort 
spent in creating excuses for failure 
and issues to submit to arbitrators 
who are to determine whose “rights” 
are violated. If we redirect the in- 
genuity used in evading rules, respon- 
sibilities, etc., much can be gained. 

Top-level people would hold confer- 
ences of district and lower-level off- 
cials in order to explore desirable 
plant-level approaches and ways to 
modify or relax present controls over 
local action to allow some leeway for 
these rules changes. This is a device 
for solutions to a common problem, 
not for getting the top-level officials 
out of the picture. On the contrary, 
their contact with the problems would 
be greater. 

We could use “elder statemen” (for 
each side) to “general” the campaign 
for organizational change where top- 
level people can’t regularly be present. 
They know the top leadership, have 
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many friends and the respect of all 
concerned, while at the same time are 
independent of the top officials and are 
not tied down by day-to-day chores. 


My proposal to settle problems locally 
concerns the contract, and it involves not 
a shirking of responsibilities at the top 
level, but cooperation between the 
top- and lower-levels. As I see it, the 
proposal incorporates the best aspects 
of the union’s position, that these 
matters are Jocal—and management’s 
position, that they are matters of broad 
policy. 

I would like to these broad 
policies established with an adequate 
consideration of all the factors that 
are basically unhealthy restrictive 
conditions so that the policies are 


see 


more realistic. 

Secondly, I'd like to see those who 
have to carry out the policies have a 
voice in shaping them. This will in- 
sure greater cooperation both in spirit 
and in deed, and plenty of flexibility 
in determining how to administer the 
policy. 

As a first step, practices at each 
department and plant should be codi- 
fied and then classified according to 
criteria set forth 
in committee meetings so that every- 
one understands exactly what the dif- 
ficulties are, and knows which practices 
efficiency as com- 


in conferences and 


necessarily hurt 
pared to those which primarily give 
benefits not causing waste of man- 
power. Codification of benefits will 
reassure the men so that they need 
not fear that management would take 
advantage of them—nor need man 
agement fear that the workers would 
take advantage of them. 

The next step would be under the 
Manage 
-in- 


management rights clause 
ment would have the authority 
deed the duty—to eliminate those 
clearly restrictive working conditions. 
It would keep an book—the 
record of all the money that is saved 
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for each time a specific practice is 
eliminated. Upon elimination of this 
restrictive condition, management 
would negotiate with the union to try 
to grant some improvement to the 
men in the nonrestrictive working 
conditions or other local agreements. 


If it is not possible to horse trade, 
then the money saved by management 
will be divided between management 
and all the men in the mill, rather 
than merely between management 
and the crew involved. The split is 
to be negotiated. Accurate records 
must be kept. In this way, if both 
sides—or even one side—refuses to 
“trade,” both sides are assured some 
direct benefit from cleaning up the 
problem, in addition to the long-run 
benefit of being able to enforce the 
“fair day’s work.” When technologi- 
cal or other changes are made that 
eliminate the basis for the specific 
practice, that part of the fund and 
hence the bonus will cease. The rea- 
son here is that, under the contract, 
management can eliminate the prac- 
tice at this time without 
proval or arbitration. 

Bonuses should be set up on a 


union ap 


plant-wide basis for several reasons: 
(a) Negotiated benefits would prob- 
ably be plant-wide (better parking 
area, etc. ). 
(b) 


fit from elimination. 


A greater majority would bene 


(c) Management would be forced 
to teach union officials and workers 
the effects of little localized wastes 
on the health of the entire mill. 

(d) Interdepartment and intercrew 
rivalries would be broken down and 
teamwork and mutual understanding 


would result. 


(e) The case would be avoided 
where the most irresponsible crews 


get the greatest bonus. 


Union and management should not be 
too concerned with how much money 
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they gain directly by each change. 
Even if there are no “savings” imme- 
diately, there are longer-range savings 
that come from proving that any 
abuse will not be tolerated ; that prob- 
lems are aggravated, not solved, by 
the deliberate withholding of efficiency ; 
that “peace” in the department will 
not be purchased by unjustifiably soft 
jobs for squeaky wheels; and that 
what is good for the entire mill takes 
precedence over an individual’s his- 
torical “gravy train.” Management 
must lead and educate the men to the 
economic facts of life. Then and only 
then, can it expect cooperative work- 
ers and a responsible union. A stronger 
union and a fair day’s work will be 
the result. 

The proposal that I’m describing 
boils down to the two propositions: 
(1) The “human relations research” 
and “working practices” committees 
should work together; and (2) a 
“package” approach to working con 
ditions will be better settled by human 
relations than contractual rights. The 
problems to be settled by “human 
relations research” are better handled 
on a plant-level bargaining 
rather than by dealing separately with 
the vested interests of crews of men. 

What this 


pre yvach ? 


basis, 


are the results of ap- 
(1) Management will feel it has re- 
gained its right to manage efficiently 
in all but the unimportant situations. 
(2) The union will not be pushed 
into a position of protecting wasteful 
practices in order to taking 
benefits away from workers. It could 
gain real benefits for the great ma- 


avoid 


jority of its members. 


(3) The (and 


majority of 
eventually all) steelworkers will co- 
They will gain greater job 
security through the elimination of 


vast 
operate. 


unjustifiably costly methods. The 
few with soft jobs, with vested inter- 
est in a Status quo, will no longer be 
able to hurt everyone else. 
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Workers 45 years of age and over 
comprised nearly 40 per cent of our 
labor force in the 1960's, and will 
be the fastest expanding age group, 
except for the under-25 group, dur- 
ing the next decade.—lllinois Labor 
Bulletin for December, 1960. 





(4) The elimination of the restric- 
tive practices will raise productivity 
these next few years,’and the greater 
understanding and teamwork will fa- 
cilitate introduction of new methods 
with high progress rate in the future. 


(5) Local problems will not be al 
lowed to complicate national negotia- 
tions, and the progress in the mills 
towards raising productivity will re- 
duce the area of conflict between the 
parties over the proper size of eco 
nomic benefits going to labor. 

(6) The organizations will be solid- 
ified by their joint efforts towards 
erasing the problem. The scope given 
lower-level officials will facilitate train- 
ing future executives and will improve 
their performance in present jobs. 

Why should management pay to 


2 


get rid of restrictive practices! 


(a) It has always “paid” before to 
get more production, and the workers 


have become used to it. 


(b) It wants to remove any feeling 
that something is being taken away 
from the men and the men are being 
cheated. 


(c) It wants to provide something 
that proves that the overwhelming 
majority of men will benefit, thus get 
ting the majority to support, not re- 
sist, the change. This will enable true 
acceptance and cooperation with new 
assignments. 

Why shouldn't the workers get the 
entire benefit? This can be justified 
on the basis of the abuse of rights by 
workers and by the need: 
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(a) to create an incentive for man 
agement to eliminate restrictive prac 
tices ; 

(b) to create a union 
negotiate on other benefits rather than 


immediately to take money ; 


incentive to 


that if 
there isn’t a cooperative atmosphere 
and the 
they will get some benefit. 


(c) to assure management 


union refuses to negotiate 

Is there a “revolution” in the pro 
posal to give more local autonomy ? 

First, the proposal only changes the 
autonomy that already exists and is 
natural in the steel industry where 
worker teams share in management 
functions. 

Secondly, the present degree of au 
tonomy works in a restrictive way to 
create and perpetuate “working prac 
because that is the major area 
under the 


tices” 
of freedom 
because neither the company nor the 


contract, and 
union has done an adequate job of 
building high caliber leadership in the 
lower ranks of officialdom. 

The proposal gives the parties free- 
dom to work constructively on the 
plant level to their mutual benefit. It 
creates a strong incentive for both 
parties to strengthen their “grass roots” 
organization, which in the long run 
will the entire or 
ganization so that the effective power 
will increase. It wiil be shared, but 
the top leaders have nothing to fear 

In short, this won't 
“passing the buck,” but will be a team 
effort—an investment in strengthen 
ing the organizations and removing 


also strengthen 


merely be 


frictions on a step-by-step basis by 
open discussion, exploration of alter 
natives and action by agreement 
This 
participation, not less effective con- 
trol, especially at the plant level where 


will mean more democrati 


particular foremen and crews and 
grievance men will have to subordi 
nate their interests to the entire or 


[The End] 
153 


ganization. 





Settlement of Minor Labor Disputes 


in Australia 
By FRANK T. DE VYVER 





This article shows how the causes of labor disputes in Australia differ 
from the causes of disputes under American collective bargaining. It is 
concerned primarily with disputes which do not involve award-making 
or variations. The author is chairman of the Department of Economics 
and Business Administration at Duke University, Durham, North Carolina. 





HE TERM “dispute” under Australian labor law is a general term 

which includes disagreements ranging from arguments at plant 
level, perhaps involving direct action, to the formal procedures required 
for making a new award. An “industrial dispute’ means “(a) a 
dispute including a threatened, impending or probable dispute as to 
industrial matters which extends beyond the limits of any one State; 
and (b) a situation which is likely to give rise to a dispute as to 
industrial matters which so extends.” ? “Industrial matters,’”’ described 
in seventeen subclauses, include every possible phase of labor-manage- 
ment relations. Should one have been forgotten, the last clause covers 
it with the blanket inclusion of “all questions of what is right and fair 
in relation to an industrial matter having regard to the interests of 
the persons immediately concerned and of society as a whole.” 


Although technically included in the same legal provisions, dis- 
putes commonly are divided roughly into those formalized so that 
an award or a variation can be made and those involving arguments 
over other matters.? This paper is concerned primarily with disputes 
which do not involve award-making or variations. Such disputes in 
American terminology would be called grievances and in an organized 
plant would ordinarily be settled by arbitration. If day-to-day disputes 
in Australia are not settled at the plant level, they are referred to the 
Commonwealth Conciliation and Arbitration Commission as Section 
14 disputes or, under the 1956 law, Section 28 disputes.* Such a dispute 
usually involves a work stoppage, a threatened work stoppage, or 
some other direct action such as a stop-work meeting, an overtime 
‘Conciliation and Arbitration Act 1904-1956, Sec. 4 

* For an analysis of the methods for making awards, see Frank T. de Vyver, 
“Conciliation and Arbitration in Australia—The Case of the Clothing Trades 
Award,” South Atlantic Quarterly, Vol. LVIII, No. 3 (Summer, 1959). 

*To avoid confusion, the term “Section 28” is used throughout this paper, 
although in 1953-1954 “Section 14” was the proper designation. The 1956 amend- 
ments to the Conciliation and Arbitration Act required renumbering of sections. 
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ban, or a work-to-regulation strike. 
Award-making rarely involves direct 
action; management decisions some- 
times do. Day-to-day disputes can be 
settled without direct action, but 
workers sometimes feel that the com- 
mission will act more promptly if 
there is a stop-work meeting or a strike. 
There may be reason for their feelings, 
because notification of a dispute will be 
handled routinely whereas a strike 
will get prompt government action. 
The law provides (Section 26) that 
commissioners may be assigned to 
particular industries or groups of in- 
A commissioner must keep 
with industrial 
(Section 25) 


dustries. 
himself acquainted 
affairs and conditions 
and is expected, whether or not he is 
notified, to “[t]ake such steps as he 
thinks fit for the prompt prevention 
or settlement of that dispute by con- 
ciliation or, if in his opinion concilia- 
tion is unlikely to succeed or has 
failed, by arbitration.” (Section 28). 


Unions, employers or a governmental 


minister is required to notify the 
registrar or a commissioner if they 
know of a dispute.‘ 

However the information is gained, 
the commissioner’s responsibility is 
clear. He is to make every effort to 
settle the argument. 


him ample powers. 


The law gives 
He 


conference of 


call a 
compulsory the 
disputants presided over by a ‘““Commis- 


may 


sioner, by a Conciliator or by such 
other person as the Commission de 
termines.”*® Typescript minutes of 
Section 28 disputes indicate that commis- 


sioners use many methods. Sometimes 





‘ Conciliation and Arbitration Act 1904-1956. 
* Conciliation and Arbitration Act 1904-1956 
*Records of Sec. 28 disputes appear in 

two places, depending upon whether the 

argument was settled by conciliation with 
no decision or by arbitration with a deci- 

Decisions are published in the Com- 

monwealth Arbitration Reports; conciliation 

hearings are unpublished, but the concilia- 


sion. 


tor or the commissioner files minutes in the 
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a lecture is read to striking workers; 
sometimes cajolery is used ; and some 
times conciliation is the method. At 
other times the commissioner makes 
a decision, that is, arbitrates. Under 
the 1956 law a conciliator (a new job 
and title under the law) may only 
conciliate, unless the parties agree to 
let him decide the Commis 
sioners, however, conciliate or 


issue. 
can 
arbitrate. 

A review of the Section 28 disputes 
for the two-year period 1953-1954 
reveals the type of problem causing 
trouble, the unions most likely to 
disturb the and the methods 
of settlement used by commissioners.° 
During the period there 
were approximately 280 disputes.” Of 
these, 100 were decided by commis 
arbitrators. The 
decision, al 


peace, 


two-year 


sioners acting as 
other 180 involved no 
though the minutes show a good deal 
of advice was given by commissioners 
both to unions and employers. In 
each of these the authorities 
had notified that an industrial 
dispute, that is, direct action of some 


cases 
been 


type, was taking place or was con- 
templated. The chief 
assigned the dispute to a commis 


commissioner 


sioner of conciliation who immediately 
investigated the matter.* Apparently, 
commissioners experience little diff 
culty in getting the parties together 
so that the power to call a compulsory 
conference is seldom used. Of course, 
the fact that compulsion is possible 
may explain the lack of necessity for 
using it. 

As in meetings for award-making, 
there is no general rule of conduct 


Commonwealth Industrial Registry where 
they are available in typescript. 

*Some disputes 
may turn up later for decision. 
use of approximate figures 

* Under the 1956 amendments to the Con- 
ciliation and Arbitration Act, the disputes 
referred to the newly created 


unreported 
Hence, the 


counted as 


can now be 
officer called a “conciliator.” 
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for dispute conferences. The chief 
objective being to settle the dispute, 
a commissioner does not allow pro 
cedural problems to deter him. Some- 
times he merely listens, then suggests 
that the parties retire from the meet- 
ing to attempt a their 
problem. At other times evidence will 
be taken under oath. Always, how- 
ever, the commissioner analyzes the 
problem, considers the requirements 
of the appropriate award, then either 
secures agreement between the parties 
or decides the matter for them. Con 
may be accom 


solution of 


ciliation, of 
panied by suggestions, and since a 


course, 


commissioner may decide the matter, 
his suggestions have more weight 
than would those made by concilia 
tion the United 
States, where conciliators do not de 


commissioners in 


cide any issues 

During the period studied over 40 
unions were involved in dispute cases. 
Unions respondent to the Metal Trades 
Award provided the most work for 
the commissioners. Over 80 per cent 
of the reported and a slightly smaller 
of the unreported cases 
The reasons 


percentage 
concerned those unions. 
are involved. For one thing, the Metal 
Trades Award, which is considered 
the pattern for all other awards, covers 
more than any other com 
monwealth award. Another reason is 
the strength of some of the respondent 
unions. The Amalgamated Engineer 
ing Union, the Boilermakers, and the 
Ship Painters and Dockers are well- 


workers 


organized, militant unions that are strong 
not only economically but also polit 
ically. A third reason is that members 
of those unions working together on 
the same job are apt to argue over 
allocation of particular tasks. Finally, 
some metal trades unions, admittedly 
left-wing, have a tendency to use direct 
than some of the con- 


action more 


servative unions. Although not made 
by a leader of a metal trades union, 
the following statements of a leader 
of the Seaman’s union in the Arbitra 
tion Court may illustrate the direct 
action philosophy of some of Australia’s 
labor leaders: 


Kelly, C. J.—‘‘Does your union un 
dertake, on behalf of its members the 
recovery of compensation through the 
Courts ?” 

Bird (union official) ——‘We have not 
done so up to date. We use the only 
weapon the shipowners know, and 
that is the big stick; they do not know 
anything else I have not got 
a great deal of faith in courts, Your 
Honour, not at any time.” 

Kelly 


Court?” 


“Vou have little faith in this 


Bird 
Kelly 
Bird 
summoned here.” 
Kelly—“I hope that 
have faith in the Court.” 


“Very little.” 
“You came here 


“IT came here because I was 


the seamen 

Bird—“It is up to them to find out, 
and that is why I wanted them ‘to 
be here.” ® 

Cases coming before commissioners 
may be roughly classified into six 
(1) jurisdictional or de 
(2) (3) 
(4) 


hours; (5) award interpretation; and 


categories: 
marcation disputes ; wages ; 


management's personnel actions; 


(6) job assignment problems. 


Jurisdictional Disputes 


A majority of the arbitrated cases 
Such 
disputes constituted a smaller propor 
the 
agreement between the parties was 


involved jurisdiction problems. 


tion of conciliated cases, where 


the method of settlement. 





* Typescript minutes, Industrial Registry, 
Melbourne, Case No. 343 of 1954. Here- 
after cited “minutes.” 
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Demarcation disputes, as the Webbs 
wrote many years ago, are a serious 
menace to trade union effectiveness.”” 
Unions in Australia are usually troubled 
only by the type of jurisdictional dis- 
pute in which two unions contest con- 
trol particular task. Dual 
unionism, that is, the claim of two 
unions of jurisdiction over the same 
industry or craft, is not common in 
\ustralia. Under a union registration 
system, jurisdictional claims of each 


over a 


union are established and a competing 
union is not ordinarily registered. 
When, as a punishment for wrong 
doing, a union is deregistered, another 
union may move into the industry or 
plant. Thus there were two building 
unions, which 
Occasionally, a problem 


laborers’ one of was 
deregistered. 
of dual unionism may arise when more 
than one union claims the right to 
organize a new industry. Thus, several 
unions have sought rights in the new 
plastics industry. Likewise the Aus 
tralian Workers Union, a 
union admitting a wide variety of 


general 


craftsmen, may sometimes claim juris 
the industry or 
group of workers as one of the unions 
with more limited membership. If 
there are federal awards, however, the 
is fully 


diction over same 


commonwealth commission 
prepared to deal not only with dual 
unionism but with the 


but irritating job disputes. 


also minor 


Typical of the settlement of a dual 
unionism problem was a 1953 case.” 
The Shell Oil Company, having con 
cluded an agreement under Section 
37 of the arbitration law, presented 
it to a commissioner to be registered 
and certified as being in the public 
interest. The agreement was with the 
Workers Union, but the 


Packers union inter 


\ustralian 
and 
vened. Their constitution, they said, 


Storemen 


covered many of the workers brought 
into AWU jurisdiction by the agree 
ment with Shell. The Storemen and 
Packers urged the commissioner to 
refuse certification as against the pub 
lic interest. After examining the facts, 
however, the commissioner approved 
the agreement. 


Arguments over whose members 
should do particular tasks are settled 
in one of three ways. Boards of refer 
ence are sometimes used for settling 
demarcation disputes. \pparently, 
however, not many cases are referred 
to them and, in fact, there is some 
question whether boards can legally 


decide such matters.” 


The second and third methods are 


conciliation or arbitration before a 
commissioner after filing notice of 
a Section 28 dispute. Conciliation to 
demarcation difficult 
In most of the unreported cases dur 


ing 1953-1954 the members of one of 


settle cases is 


the two unions had already struck 
which indicates the intensity of ill 
feelings generated. A commissione 
according to case minutes, tried to 
determine the facts, then used persua 
sion to get agreement. Sometimes he 
would be aided by the secretaries of 
the two had a 
understanding shop 


who clearer 
than 
about which work should be done by 
their respective members. On other 
occasions he would inform disputants 


unions, 
stewards 


that one of them was operating under 


a state award and therefore had no 
place before a commonwealth officer 
Sometimes, when only a temporary 
able to 


persuade the parties to compromise 


job was involved, he was 


settled 
by arbitration than by conciliation. 


Far more such cases were 


When dealing with arbitrated disputes 
a commissioner had first to examine 





"Sidney and Beatrice Webb, /ndustrial 
Democracy (London, 1897), Ch. XI 


*78 C. A. R. 308 
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* Boards of reference as part of the dis- 
pute settlement machinery are discussed in 
Frank T. de Vyver, “Australian Boards of 


Reference,” LABor LAw JourNAL, May, 1959 
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union constitutions and the job de 
scriptions found in many of the awards. 
From these sources the arbitrator 
often obtained the facts for deciding 
which union had the right to the job. 
For example, Commissioner Mooney 
was asked to settle a dispute between 
the Federated Ironworkers of Aus- 
tralia and the Australian Builders 
Labourers Federation.** “It appears,” 
said Mooney, “that this dispute is 
mainly in respect of work done or be- 
ing done on a steel welded tank. . . 

The Ironworkers claim that the work 
is such that the labouring work should 
be rightly performed by persons who 
are qualified to join that association 
whereas on the other hand the Aus 
tralian Builders Labourers Federation 
contends that the work is such that 
it should be performed by persons 
who are eligible to belong to their 
federation.” The commissioner, quot- 
ing relevant portions of the two union 
constitutions relating to membership, 
said it was clear that persons entitled 
to belong to the Federation “must be 
engaged in or in connection with 
building operations.” Having examin 
ed the respective constitutions, the 
arbitrator had only to decide whether 
the erection of the tank was a build- 
Deciding it was not 


Fed- 


ing operation, 
the 
eration any rights to the job. 


denied Builders Labourers 
the 
Thus, when 


Other decided on 


basis of past practice. 


cases were 
the Operative Painters and Decora- 
the Federated Ship 
Constructors Association argued over 


tors union and 
whose members should apply copper 
naphthenate to new woodwork on the 
hull of a vessel, Commissioner Knight 
referred to The 
Painters claimed the job because the 


past practice." 


material was applied with a brush. 
The Ship Constructors denied that 


painters had exclusive rights to use a 


brush, and besides, they said, ship 
constructors had always done such 
work at this shipyard. The commis- 
sioner found that the work could not 
be regarded as the “sole prerogative 
of the members of any particular or- 
ganisation,” and that in this yard it 
had been done by the shipwrights. 
Under the circumstances, but for this 
yard only, he ordered that the ship- 
wrights continue to do the work. 

If a 
clear decision either on the basis of 
an award or past practice, he upheld 
management’s rights to decide the 
A good example of this type 
of case arose at Port Kembla when 
the Amalgamated Engineering Union 
objected to the employer's using an 
electrical tradesman to repair scien- 
tific instruments the work 
had previously been done by a mem- 
ber of the AEU who had recently 
retired.” In his Commis- 
sioner Kelly clearly stated the general 
philosophy followed in all similar 
cases. “On the facts out- 
lined in this dispute,” he said, “I am 
of the opinion that neither the elec- 
trical nor the mechanical tradesman 
can claim exclusive right to the work 
in question.” “Accordingly,” he con- 
cluded, “I take the view long expressed 
by this tribunal that it is the Manage- 
ment’s prerogative to determine the 
class of labour it will employ, and in 
this instance is rightly entitled to 


commissioner could make no 


issue. 


because 


decision 


essential 


utilise the services of an electrical trades- 
man to repair scientific instruments.” 


Wages 

Wage questions are a second large 
category of Section 28 disputes. Dur- 
ing the two years studied, settlements 
were reached 65 times by conciliation 
and 11 by arbitration. 

Most of the arbitrated cases involved 
questions of extra payments for some 








"77 C. A. R. 902 
“77 C. A. R. 697. 
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special disability of the job. These 
problems, which account for 
many of the cases presented to boards 
of reference, sometimes must be arbi- 
trated either on appeal from a board’s 
decision, or because the case has been 
certified as a Section 28 dispute be- 
fore a board has been requested. An 
example of the first type involved the 
Ship Painters and Dockers union 
which had demanded an extra rate for 
cleaning an unusually dirty furnace 
The board of reference de- 


also 


on a ship. 


cided upon 6d an hour as a reasonable 


extra rate. When the men refused to 
work for this, an industrial dispute 
was certified. The commissioner 
probably would have upheld the board 
but no decision be- 
cause the ship, having been certified 
as seaworthy by Lloyd’s, sailed with 
its dirty furnace.’® Routine discus- 
sions about dirt money, height money, 
or some other extra rates sometimes 
became Section 28 disputes because 
the workers struck when the com- 
pany refused union demands. Thus 
the Amalgamated Engineering Union 
struck the operations of the Victorian 
Railway Commission because the com- 


was necessary 


mission would not pay 2s per day ex- 
tra dirt money. The arbitrator, having 
examined the work, decided on com- 
promise rates. Some workers received 
more and others less than the Railway 
Commission’s offer.** 


Settling problems of extra rates 
was sometimes done by conciliation. 
Usually, when a dispute arose because 
the workers had engaged in direct 
the 
the job and suggested a possible set- 
the 


give a 


action, commissioner inspected 


tlement. Since same commis- 


sioner could decision, his 
suggestions for the extra rate were 
generally accepted. 
During 1953 and 1954 the largest 
~ 


number of wage disputes for which 





*79 C. A. R. 608. 
"76 C. A. R. 814. 
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no decisions are reported involved 
direct action to force over-award pay- 
ments. Under the Australian system 
such actions are entirely unnecessary. 
Procedures are available both to raise 
the basic wage and to adjust margins 
to retain percentage skill differentials. 
Yet during the two-year period there 
were more than 30 cases of direct ac- 
tion for the avowed purpose of fore- 
ing over-award payments or obtaining 
increases in margins. No employer 
can be required by law, however, to 
pay over-award rates. An increase 
in the basic wage may be granted 
from time to time by the presidential 
members of the commission, but no 
one else in the commission organiza- 
tion can After 
hearings, margin increases are granted 
as variations of the awards. 
A strike, a stop-work 
overtime ban, or a work-to-regulation 
strike can have no effect upon legal 
minimum wages. 


legally change it. 


current 
meeting, an 


Over-award payments are common 
during full employment, when skilled 
workers are scarce. Furthermore, if 
one company in an area makes such 
payments, other must too, if they 
hope to keep their workers or avoid 
direct action. Or, if a company like 
the Lewis Construction Company of 
Melbourne admittedly pays over-award 
rates on some of its jobs, it may ex- 
union like the Australian 

Labourers Federation to 


pect a 
Builders 
strike for a generally applied extra 
All the 


could do in that case was to urge the 


payment.”” commissioner 
union to persuade the men to return 
to the job and to ask the company to 
try to “work the matter out.” 

What unions hoped to accomplish 
by direct action to force margin in- 
creases is difficult to say. Perhaps they 
expected the struck employers to pay 
over-award margins ; perhaps the left- 





* Minutes, December 1, 1953 








wing unions felt that any disturbance 
was all to the perhaps the 
unions felt, as one secretary said to 
“Before we go to the Com 


good ; 


the writer: 
mission for a rate change it sometimes 
helps to stir up a bit of a blue (1. e. 
trouble)”; or perhaps union officials 
could not control their members, who 
were dissatisfied because living costs 
continued rising although the Com 
monwealth had recently abandoned 
cost-of-living basic wage 
On this point of union dis- 
made a 


automatic 
increases 
cipline one manufacturer 
strong statement. “Let us strip it of 
its false fronts,” he said. “It is this, 
that the communist dominated Trades 
and Labour Council at Port Kembla 
and elsewhere have engaged upon a 
certain form of campaign, which its 
takes the 

Nobody 


very carefully set out. It 


same pattern everywhere. 


knows anything about anything. It is 
a spontaneous action by the men, but 


they all do the same things every 
where, with the same knowledge and 
the same type of action.” *” 

Probably all of the factors men- 
tioned had something to do with the 
direct actions during 1953 and 1954. 
However, building workers and em- 
ployees under the Metal Trades 
Awards seem to have been involved 
in most of the disputes. The 
offender was the Boilermakers union, 


worst 


at that time an alleged Communist- 
dominated organization. In such cases 
the conciliation commissioners could 
only deliver stern lectures to union 
leaders and order them to get the men 
back to work. Enforcement 
could have been taken but 
tions do not seem to get the work done 


actions 


such ac 


Personnel Actions 
The third group of cases were those 
arising out of personnel actions such 


as discipline, transfer or discharge. 
The Australian concept of manage- 
ment prerogatives nowhere is more 
clearly stated than in pronouncements 
of commissioners both when acting 
as conciliators and as arbitrators 
During the two years 1953-1954, 75 
Section 28 disputes arose because of 
such employer actions. Of these, de 
cisions were given on 23 cases. 
Workers struck fellow 
worker had been discharged, because 
seniority had not been followed when 


because a 


workers had been dismissed, because 
they were dissatisfied with a super- 
visor or because they felt their union 
representative had been “victimised,” 
that is, discharged for union activity. 
Many of the conciliated cases seem te 
have been settled, although the min- 
utes contain no indication of the de 
between the 


tails of the agreements 


parties. 

Arbitrated cases of this type almost 
invariably were decided in favor of 
For example, the Ship 
Painters union was dissatisfied with 
the method of allocating overtime 
Rejecting the union's claim, Commis- 
“The manner in 
shall be allo- 
however, is a matter for the 
management to determine the 
Union cannot claim any right to say 
who shall be when, or 
where and how he shall be employed.” 


the employer. 


sioner Tonkin said: 


which such overtime 
cated, 


and 


selected, or 


\n arbitrator, passing upon a dis- 
missal, always made it clear that he 
was doing so only because the parties 
had so agreed. Thus, in giving an 
opinion that a welder who was a shop 
steward had been properly dismissed. 
one of the commissioners added: “It 
was agreed that I should investigate 
the facts, 
an opinion 
was or was not guilty of neglect of 


hear evidence and express 
as to whether the welder 


duty.” 








” Minutes #375 of 1954 
”79 C. A. R. 254 
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Commissioner Austin under similar 
circumstances felt constrained to ex- 
plain his decision upholding the dis- 
charge of an tron worker. “I think it 
is only right for me to stress that, 
even had I a contrary to that 
expressed above, an arbitrator, be he 


view 


a Judge or a Conciliation Commis 
sioner under the Conciliation and 
Arbitration Act 1904-54, is not empow 
ered to order an employer to re- 
employ an employee he has dismissed. 
\s a conciliator it would be possible 
to endeavour to persuade the parties 
in the dispute, such as is the case 
here, to reinstate a dismissed 

[employee] either conditionally or 
unconditionally; but 
ployer refuses to reinstate the person 
arbitrator would be 


where an em 
concerned an 
acting most illegally if he made an 
order for reinstatement.” ** 

Perhaps Chief Commissioner Mooney 
best expressed the philosophy behind 
such a position in a 1953 case which 
but in which he gave 
no decision. The union 
sought the re-employment of certain 
In the course of the hear 
“An employee has 


he conciliated 
musicians 


members. 
ing Mooney said: 
the right to leave when he likes, pro 
vided he gives reasonable notice. If 
that is so, it stands te reason that the 


employer is given an equal right. If 


the Court has the right to say that 
the employer is to employ a particular 
employee in perpetuity, then it also 
has the right to say an employee niust 
that particular employer 
in perpetuity. That 
conscription of labour, and when you 


work for 


would be called 


conscript the employer, I do not know 
call it, and 


course, would object to 


what you would most 
unions, of 


conscription of labour. 


“All these 


your Union, and there is no right to 


men are members of 


= 80 C. A. R. 357. 


* Minutes, September 28, 1953 


Labor Disputes in Australia 


any permanent employment in this 
case, or in any of the cases. Certain 
Unions have said that it is the Un- 
ion’s principle that the last to come 
shall be the first to go, but no busi 
ness can necessarily run in that line, 
because eventually they would all 
have super-annuated employees.” 
The clear 
ordinarily take 
sonnel actions it wishes. Occasionally, 


rules are Management 


can whatever per 
a commissioner will order pay in lieu 
of notice of discharge, and sometimes, 
uphoiding management's 

will 


although 


rights, he suggest tempering 
them with mercy. 
American 


Section 28 


It is, perhaps, sur 
that 


dis 


prising to students 


ce ymparatiy ely few 


putes arise from management per 


sonnel actions. 


Hours 


Problems of hours of labor a 


counted for few disputes 


Chiefly this is because determination 


very 


of standard hours, like the basic wage, 
is by law a matter which can be de 
cided only by the commission’s presi 
dential members.** This limitation 
means that when disputes over stand 
ard hours do commissioner 
can only direct the workers to follow 
the 


Commissioner Tonkin * gave the Gas 


arise, a 


current commission § directive 
Employees union in Sydney a long 
and heated lecture when the workers 
refused to work more than 40 hours a 
week. “It is no use,” he said, “trying 
to tell me the union and the men are 
not responsible for this strike, nor is 
it any use the strikers trying to tell 
the people that when they know the 
full facts.”” He urged them to return 
to work, which apparently they did. 
had their 


By striking they shown 


solidarity. 
* Conciliation and Arbitration Act 1904- 
1956, Sec. 33 


A.R 


ad 


75 C 


614 





Award Interpretation 
Technically, interpretation of awards 
can be given only by the court. In 
other words, a commissioner who 
made an award cannot determine its 
meaning. Nevertheless, a few indus- 
trial disputes during 1953-1954 did in- 
volve interpretations since aggrieved 
unions and workers would certainly 
not be restrained because an award 
interpretation was the issue. 

In some cases a commissioner de- 
cided that award interpretation was 
definitely For example, 
when asked to distinguish between 
and 


involved. 


welders 
welders, one arbitrator said: “It must 
be clear to the parties that as the 
Conciliation and Arbitration Act now 
stands, a Conciliation Commissioner 


first-class special-class 


is not empowered to interpret the 
Another official, asked by 
for 


award.” * 
the boilermakers to set a 
welders performing additional work 
for the Hobart Municipal Transport 
told the parties that 
since this was a matter of interpreta- 
tion of an award, he could make no 
order." On the other hand, faced 
with what on the surface seems like 
the same type of case, a commissioner 


rate 


Commission, 


decided upon an extra disability rate, 
although frankly admitting that the 
award provided no such extra pay. 
Gas employees, asking for an extra 
rate while replacing a galvanized roof 
over a waste heat boiler, were given 
an extra 6d an hour. The commis- 
that since the 
would not be replaced again for ten 


sioner reasoned roof 
years, paying the extra rate for a 
few weeks would not require a varia- 
tion of the award.** 

Another problem settled by com- 
missioners under Section 28 disputes 
concerns the applicability of an award 


in the particular dispute. This type 


of case probably does not have to go 
to the court, but certainly interpreta- 
tion of an award is involved. In 1954, 
for example, the Northern Australia 
Workers Union demanded that the 
Minister of State for Health stop em- 
ploying nonunionists at the Darwin 
Hospital. After examining the facts, 
the refused either to 
continue the conciliation or to make 
a decision, because the parties were 
working under determination of the 
Public Service Ar- 


commissioner 


Commonwealth 
bitrator.?® 


Similarly, commissioners have re- 
fused to decide cases on the ground 
that the workers were operating un- 
der state awards. In one instance 
the Australian Tramway Workers 
and the Brisbane City County had 
been the commissioner 
that their dispute belonged in the 
jurisdiction of the Queensland In- 
dustrial Commission. Apparently not 
wanting to go to that body, the par- 
ties reached agreement and asked the 
commissioner to register it. This he 
refused to do, reminding them once 
again that the state commission had 


advised by 


jurisdiction.*° 

Another interpretation matter de- 
veloped in New South Wales between 
the state government’s shipbuilding 
commission and the Ship Painters 
and Dockers union over the union’s 
refusal to clear coal from the bunkers 
of a tug boat and a pilot boat during 
the overhaul of these vessels. Appar- 
ently by agreement between the Painters 
and Dockers union and the Waterside 
W orkezs 
lumping coal was a Waterside Work- 
ers job. Not at all, said the commis- 
sioner. As he understood the award, 
circum- 


union (longshoremen), 


coal lumping under these 


stances was not covered by the Water- 
side Workers award.” 








*80 C. A. R. 411. 
* Minutes #460 of 1954. 
%75C. A. R. 703 
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Job Assignments 


A final though minor cause of Sec- 
tion 28 disputes is the question of 
The 
number of assigned machines on a 
multimachine job is not generally in- 
cluded in awards, and therefore, pre- 
sumably is left to management decision. 


assignment or manning of jobs. 


Nevertheless, when an occasional dis- 
pute arises, commissioners have either 
to conciliate or decide whether man- 
agement has made a reasonable de- 
mand upon the workers. Among the 
conciliated cases in 1954 was a strike 
in an important Australian industry, 
the manufacture and distribution of 
beer. The Federal Liquor and Allied 
Employees’ Union struck 
Toohey’s Brewery in Sydney. The 
for 


Trades 
workers demanded an assistant 
lorry drivers delivering bulk beer in 
casks of 27 gallons or larger. During 
the hearing the commissioner found 
that wanting an assistant for a lorry 
driver was only one of the workers’ 
grievances. The minutes merely re- 
port that all matters were settled by 
agreement, presumably on a compro- 
mise basis.** 

During another strike Tasmanian 
Railway firemen demanded that extra 
firemen be employed for some runs. 
Apparently the railway authority had 
been using a poor 
which, the firemen claimed, required 
too much shoveling, particularly on 
steep grades. The commissioner, hav- 


grade of coal 


ing ridden on the engine and studied 
the qualities of coal, decided that if 
the used first-grade New- 
castle coal, only one fireman was 
Similar instances of work- 


railroad 


needed. 
ers demanding more help were usually 
the commis- 
sioner’s observations. 


decided on basis of a 

Only one case during the 
period involved a multiple 
assignment. In this instance 


two-year 
machine 


the 


had to allow 
its members to operate more than one 
\ strike followed 
that the 
workers operate the extra machinery. 
After examining the job, Commis- 
Galvin with the 

“Tt is undeniable,” he wrote, 


molders union refused 
molding machine. 


an employer’s insistence 


sioner decided em- 
ployer. 
“that the employer has the right to 
direct the employee to work the two 
machines, and from what I saw, such 
a direction would not inflict any phy 
mental hardship upon the 


* Management, in other 


sical or 
employee.” 
words, must decide work assignments 
and manning requirements, and com- 
missioners will interfere only when 
management makes unreasonable de 
mands. 


Summary 

Under commonwealth law commis- 
sioners and conciliators spend a con 
siderable amount of time conciliating 
or arbitrating industrial disputes. In 
this article it has been shown how the 
causes of these disputes differ from 
the causes of disputes under American 


collective bargaining. Management’s 


prerogatives are maintained and, since 


both unions and workers realize this, 
during 1953-1954 
disputes over discipline matters in 


there were fewer 
the entire commonwealth than would 
be found in a like period in many 
large organized plants in the United 
States. 


differ. Commissioners, although charged 


Settlement procedures also 
with the duty of conciliation, may is- 
decision if conciliation is un- 
the United States a 


commissioner 


sue a 
successful. In 
not 


conciliation may 


arbitrate. As mentioned above, the 
commissioner’s right to arbitrate lends 
weight to suggestions he makes dur- 
ing the conciliation conference. 


[The End] 





* Minutes #596 of 1954. 
=79 C. A. R. 374. 
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in Industrial Relations— 
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In comparison with other countries, government interference with industrial 
relations in the United States is at a minimum. The author describes 
labor legislation in India as compared with this country. Mr. Berko- 
witz wrote the article while serving as a visiting professor at the 
University School of Social Sciences at Gujarat University, Ahmedabad, 
India. He is chairman of the Economics Department, Rutgers University. 





HE MAIN INTERFERENCES with managerial discretion in the 

industrial relations area in the United States come from the activ- 
ities of strong trade unions. In comparison with other countries- 
England, Sweden, Japan, and certainly an underdeveloped country 
like India—government interference with industrial relations in the 
United States is at a minimum. It is true that factory and safety 
legislation, minimum wage laws, social insurance legislation and the 
federal Labor Management Relations Act prohibit the free exercise of 
entrepreneurial initiative in selected areas. But significant control 
over managerial decision-making comes mainly from a_union’s 
enforcement of the collective bargaining agreement. 


The factory manager’s decision to discharge, promote or transfer 
a worker can be challenged by the union. In such cases, the final 
decision may be made by an outside arbitrator who may reverse what 
management conceived of as a well-thought-out decision essential for 
the functioning of operations. A militant trade union, aided by the 
threat of a strike, may force management to make uneconomic wage 
concessions. A Teamsters’ local may force management to adopt a 


delivery pattern for its goods which is inconvenient and costly. 


The whole pattern of United States labor relations is bottomed 
on the idea of the exclusive bargaining agent which can build a power 
position in the plant, and, perhaps, on a much wider scale. The union 
may be aided by such devices as the strike, picketing and the union 
shop, which are approved by law, and other activities which may go 
beyond those countenanced by the letter and spirit of existing legislation. 


In such a context, it is inevitable that management should find 
itself involved in the legislative and political fight over curbs on 
union power. Such activities may be a proper concern of managerial 
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groups, but perhaps a flag of caution 
should be hoisted. It can be argued 
that modern industrial conditions re- 
quire a structuring of the labor force, 
and that this brings forth grievances 
of workers which must be handled in 
one fashion or the other.’ It can be 
argued that the American system of 
collective bargaining with strong un- 
ions the amount of 
interference with managerial freedom 
consistent with a modern industrial 
regime. Even if this is so, this does 
not prevent management from cock- 
ing a wistful eye back to a time when 
labor relations had a much simpler 
air, untainted by either government 


involves least 


or union interference. 


It may be instructive to look at the 
problems of industrial management 
in a totally different country, which 
is in the throes of the industrializa 
tion process. (Apologies will be of- 
fered in due course for contrasting 
the experience of two countries which 
are so different.) How does the free- 
dom of the employer to conduct labor 
and industrial relations in India com- 
pare to the latitude offered the Amer- 
ican employer? The range of labor 
legislation in India is extensive, and 
only four areas will be examined here. 
These are the “standing 
orders,” which, in 
pare to the rules of the collective bar- 


so-called 
some sense, com- 
gaining agreement, the settlement of 
disputes, the problem of wages and 
the role of the labor welfare officers. 
First, however, some characteristics 
of the Indian trade union movement 
will be briefly noted. 


Indian Trade Unions 


With an area less than half as great 
as the United States, India has a pop- 


ulation more than twice as large. Over 
two thirds of India’s workers are en 
gaged in agriculture, and of the re 
mainder it is estimated that 85 per 
cent are either self-employed or work 
ing in small workshops where prac 
tically all of the work is done with 
hand tools.2 The industrial labor 
force probably numbers no more than 
7 million persons, but, of course, this 
is the important sector which promises 
to grow in the future 


Indian law makes no provision for 
exclusive representation in a bargain 
ing unit by the majority union. A 
labor organization with seven or more 
members may qualify as a registered 
under the laws of the Indian 
One of the in 
Bombay 
pro 


union 
central government. 
dustrially important states 
have legislation which 
vides for a so-called “representative” 


dc eS 


union which must have at least a 15 
per cent membership in an industry 
Such a union has the exclusive right 
but other 
present 


to negotiate agreements, 
also allowed to 
Under this same legisla 


unions are 
grievances 
receive a “quali 


per 


tion, a union may 
fied” status with only a 5 


membership in an industry, and any 


cent 


union which agrees to abide by cer 
designated 
In the usual 


tain regulations may be 
as an “approved” union 

case, the employer will deal with 
several unions in handling grievances 


within the plant. 


\lthough there are approximately 
5,000 registered trade unions, most of 
these are small, and some of them are 
mere paper organizations. Most of 
the unions are confined to employees 
of one plant, but in the larger indus 
trial cities there are unions composed 
of all employees in an industry, and 





*See Clark Kerr, Fredrick H. Harbison, 
John T. Dunlop and Charles A. Myers, 
“The Labour Problem in Economic Devel- 
opment,” /nternational Labour Review, March, 
1955, pp. 3-15 
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*Warren S. Thompson, Population and 
Progress in the Far East (Chicago, The Uni 


versity of Chicago Press, 1959) Ch. 10 





recently there has been some activity 
along the lines of organization into 
national federations of workers in a 
single industry. But, unlike the sit- 
uation in the United States, the locus 
of power not rest with these 
national organizations. Some unions 
are important at the local level, and, 
politically and ideologically speaking, 
union labor makes its voice felt 
through four separate federations. 
The most important of these is the 
Indian National Trade Union Con- 
gress, which is closely allied with the 
dominant Congress Party. Another 
federation is with the Com- 
munists and the third with the Social- 
ist Party; while the fourth, which 
claims to be free from secretarian 
party bias, is identified with the Rad- 
ical Socialists. 


does 


allied 


In general, Indian trade unions 
may be said to be weak, poorly fi- 
nanced and, in most cases, led by out- 
side leaders rather than persons who 
have come up from the rank-and-file. 
With a few exceptions in some cen- 
ters, collective bargaining in the 
United States is almost non- 
existent. However, unions are still 
important. India is attempting to 
industrialize at a rapid pace under her 
five-year plans. The industrial labor 
force occupies a strategically impor- 
tant place in the economy, and the 
labor unions are the vocal representa- 
tive of these workers.* 


sense 1S 


Standing Orders 

The absence of effective trade union- 
ism and, more importantly, of collec- 
tive bargaining does not mean that 
the employer in India is free to pre- 
scribe and unilaterally alter conditions 


of employment. The government re- 
quires all employers with 100 or more 
workmen to publish 


“standing or- 


ders,’ which, when certified by the 
appropriate government officials, be- 
come binding on the employer and 
the workers. These standing orders 
are supposed to conform, insofar as 
it is practicable, to the model stand- 
ing orders issued by the labor com- 
missioners. 


Some of the required standing 
orders do not go beyond the normal 
rules governing conditions of work 
which any employer would want to 
have published and made known to 
the work force. For example, the 
model orders require the publication 
of the working times and the days 
observed as holidays and the publica- 
tion of wage rates governing classes 
of workmen. \ hen it comes to such 
items, the only real restriction on 
managerial rights arises from the pro- 
visions which do not allow changes 
in the standing order until the ex- 
piration of a six-month period and 
which require a certain amount of 
red tape before such changes can be- 
come effective. Other aspects of the 
model standing orders may cause a 
bit more concern. Management may, 
at its discretion, operate more than 
one shift, but if a shift is discontinued 
and permanent employees dismissed 
as a consequence, one month’s notice 
must be given before the shift is 
eliminated. Any permanent employee 
who is to be laid off is entitled to 
notice or pay in lieu of notice. 


The standing orders also require 
the management to list the offenses 
for which employees will be disci- 
plined or discharged for what is termed 
“misconduct.” These acts or omis- 
range from “habitual late at- 
tendance” to “riotous or disorderly 
behavior during working hours at the 
establishment.” Such provisions are 
similar to those in some United States 


Si¢ ms 





*An excellent treatment of Indian unions 
and of Indian industrial relations in general 
is contained in Charles A. Myers, Labor 


166 


Problems in the Industrialization of India 
(Cambridge, Harvard University Press, 1958). 
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collective bargaining agreements which 
spell out in laborious detail the menu 
of offenses which merit disciplinary 
action. But these collective agree- 
ments usually include a savings clause 
to the effect that these provisions are 
included as illustrative examples only. 


Some of the standing orders are 
drafted in such broad language that 
it is not difficult to include most cases 
under one or the other of the acts or 
omissions listed. But, inevitably, this 
leads to bending the charge to con- 
form to the pre-existing forms and to 
legal hair-splitting which interferes 
with the consideration of individual 
cases on their own merits. All this 
gives rise to extensive litigation, which 
becomes concerned not with whether 
a particular employee did or did not 
engage in riotous and disorderly be- 
havior which disrupted industrial re- 
lations within the plant, but with 
whether this occurred during working 
hours and at the establishr ent. This 
is reminiscent of the discouraging 
volume of workmen’s compensation 
cases in the United States which are 
concerned not with the worker’s in- 
juries, but with whether he tech- 
nically was or was not on the employer’s 
premises when the load of lumber 
fell on his head. 


Disputes Settlement 


In the United States, a distinction 
is made between disputes which arise 
from the interpretation and applica- 
tion of the collective bargaining agree- 
ment and those which arise in 
negotiating a new collective agree- 
ment. The former type, which are 
disputes over rights which the parties 
have established, are handled under 
the grievance and arbitration proce- 
dure in 90 per cent of the collective 
bargaining agreements in the United 
States. Interest disputes are left to 
collective bargaining, with the gov- 
ernment intervening only if national 
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health and safety are involved. There 
are no such hard and fast distinctions 
in India, although, in a sense, dis- 
putes which arise by reason of the 
interpretation and application of the 
standing orders disputes over 
established rights. 


are 


Although the Indian law provides 
that the parties may submit their dif- 
ferences to voluntary arbitration, re- 
course to this procedure has been 
rare. During the last war, the gov- 
ernments of both countries intervened 
to settle disputes which threatened 
to interfere with This 
system was promptly abandoned after 
the war in the United States, but, in 
the 
perpetuated in India in a network of 


production. 


essence, same system has been 
compulsory conciliation, labor courts 


and tribunals. 


To appreciate the impact of such a 
system of compulsory adjudication 
on managerial initiative, it is neces- 
sary to free oneself of the preconcep- 
tions about industrial relations which 
arise from familiarity with the Ameri- 
can system. American employers are 
bound by a collective bargaining 
agreement which runs for some fixed 
Under these agreements, man- 
agement remains free to lay off 
workers, add_ shifts, shifts, 
and change the methods, processes 
and materials of work—subject only 
to the protection of the rights of 
workers contained in the agreement. 


term. 


remove 


Given a stable union and an effective 
grievance and arbitration procedure, 
the significant disputes arise only at 
the termination of the agreement 
when the new contract terms 
being hammered out. 


are 


This is not the situation in India. 
Under the central industrial disputes 
act, the workers are free to raise a 
dispute at any time and about almost 
any item. The principal exceptions 
are that workers are not free to raise 
disputes about items which have been 
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fixed by standing orders which must 
remain in effect months, or 
items which have been fixed by the 
terms of a previous award which the 
court directed shall remain in 
effect for a specified period of time. 


for six 


has 


Once a dispute has been raised, it is 
referred to conciliation proceedings ; 
and if these are not 
government may refer the dispute to 
During the 


successful, the 


compulsory adjudication. 
pendency of the conciliation and ad- 
judication proceedings, strikes and 
lockouts are forbidden. If the govern- 
ment refuses to refer a dispute, then 
the parties are free to resort to direct 
action. Of course, if a strike actually 
occurs, the government then 
choose to intervene and refer the dis- 
pute. The been 
accused of using its discretion in the 


may 


government has 


referral of disputes to favor one 
union over another. The government 
also has the power to extend its refer- 
ence to include other establishments 
which are likely to be affected by the 
strike 


threatened in these establishments. 


dispute, even if there is no 


Prior to 1956, employers were for- 
bidden to discipline or discharge 
workers during the conciliation and 
adjudication proceedings. Given the 
fact that the mills of justice under 
any compulsory adjudication system 
are likely to grind rather slowly, this 
meant that employers were severely 
handicapped in exercising normal 
disciplinary measures for long pe 
riods of time. Since 1956, the law has 
been amended, and employers may 


discipline workers for offenses which 


are not connected with the matter in 
dispute They 
workers for 

fenses, provided they simultaneously 


may also discharge 


such unconnected of 
secure approval from the conciliator 
or judge 


the 
make 


the central law, em- 
ployer is forbidden to 


changes in certain specified conditions 


Under 
any 
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of work without first giving a 21-day 
notice of change to the workers. Dur- 
ing this period of time, workers and 
their unions have an opportunity to 
raise a dispute and have the concili- 
ator intervene. These specified con- 
ditions of work include not only such 
items as wages and hours of work, 
which covered in the standing 
orders, but also any changes in the 
improvement of plant or technique 
which are likely to lead to retrench- 
Such a provision 


are 


ment of workmen. 
has not been fully tested, and it is not 
entirely clear whether this has refer- 
ence to the layoff of 
workers or to the potential layoff of 


immediate 


future workers because of some tech- 
nological innovation. In any 
the question is only whether or not 


case, 


notice must be given to the union or 
workers ; 
organization from raising a dispute 
about any contemplated scheme for 


nothing prevents the labor 


technological improvement or change 
in managerial methods. 


The lack of any fixed period of time 
during which terms and conditions 
of employment remain fixed, plus the 
lack of any distinction between realms 
of affairs which remain the concern 
of management and which 
might be the proper subject of joint 
concern, potentially place the em- 
ployer in an unenviable position. 


those 


Wages 


Given the pattern of disputes settle- 
ment, it follows that in most instances 
wages are determined by decisions 
of courts and tribunals. In fixing 
basic wages, adjudicators generally 
follow principles laid down in the 
report of the 1949 Fair Wages Com- 
mittee appointed by the Government 
The committee attempted 
to define a “minimum which 
is just sufficient for the preservation 
of the efficiency of the worker, and a 
would allow 


of India. 


wage,” 


“living wage,” which 
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the worker a health and decency stand- 
ard with some provision for savings. 
These constitute the lower and upper 
limits. It is recognized that the actual 
wage might be set somewhere in be 
tween these limits, at the level of the 
“fair wage,’ by taking into account 
the capacity of the industry to pay 
and the level of wages prevailing in 
similar industries in the locality. 


Once a basic wage has been set, the 
courts are reluctant to change it un 
less the parties can demonstrate some 
the last 
mean that 
fixed. 


change in conditions since 
This 
levels of compensation remain 
Just as in the United States automo- 
bile workers’ contract 
industrial 


award. does not 


with escalator 
clauses, most workers in 
India receive a “dearness allowance” 
which moves according to the rele 
vant price index. The relationship 
between the amount of the allowance 
and the index number is usually set 
by the court or tribunal. As of De 
cember, 1959, in one important textile 
center—Ahmedabad—the city’s 125,000 
textile workers each received a dear- 
ness allowance of 100 rupees (about 
$20) a month. This was 31% times the 
minimum wage, and more than double 
the average basic wage paid in the 
industry. effect of such an al- 
lowance is to narrow the occupational 
the skilled and 


ne 


differentials between 
unskilled workers. 


It has been a traditional practice 
in India for employers to pay indus- 
trial workers an annual lump-sum 
bonus. 
tary payment, but, just as the payment 
of Christmas the United 
States has been held to be a bargain 
able matter, the courts have held that 
refusal to pay the bonus can give rise 
The bonus 


Originally this was a volun 


bonuses in 


to an industrial dispute. 
is determined by the capacity of the 
industry to pay, with due regard to 
the amount of the bonus being paid 
elsewhere in the industry or locality 
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In practice, wage disputes tend to 
center on the rather 
than on the 
the isolated instances of collective 
bargaining, the Ahmedabad textile 
workers and the Millowners 
tion agreed on a formula for comput 


annual bonus 


basic wage. In one of 


Associa 


ing this, the annual bonus, for the 
years 1953 to 1957. The mills’ “sur 


plus profits” were computed by de 
ducting from the profit figure charges 
for depreciation, reserve and taxes, 
plus a 6 per cent return on paid-up 
capital in cash and 2 per cent on 
reserves employed as working capital 
Employees were paid a bonus equiva- 
lent to not less than 4.8 per cent, nor 
more than 25 the total 
basic wages earned during the year. 


When this the 


parties could not agree on a renewal ; 


per cent, of 


agreement expired, 
and at the end of 1959 they were still 
involved with the tribunal proceed 
ings attempting to fix the amounts 
of the bonus for 1958 and 1959 


India’s system of wage determina 


allows government to exercise 
the 


real wages, but it affords little scope 


tion 


some control over movement of 


for managerial discretion. Capacity 
to pay may enter as one of the factors 
in fixing basic wages, but the prime 
reliance is on criteria of wage deter 
mination which may fail to take into 
account conditions in the labor mar 
ket. The dearness allowance depends 


The 


annual bonus is fixed prospectively, 


upon changes in the price level 


based upon an accounting picture 


reflection of 
The automobile magnates who 


which is a past condi 
tions 
recoiled at Reuther’s slogan of “let’s 
take a look at the books” in the im 
mediate postwar period would posi 
the situation in 


Unions are, and 


tively blanch at 


India must be, in 


timately and continually concerned 


with the 
accounting 


managerial practices and 


7 


procedures which affect 


the profit picture 
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Welfare Officers 

It is characteristic ot 
oped countries, where a 
skilled managers has not yet emerged, 
to neglet the personnel function. This 
has been especially true in India 
where, traditionally, the workers were 
recruited by an employee known as 


underdevel- 
cadre of 


a “jobber” who also assumed some 
responsibility for the direction of the 
work force. In line with the general 
philosophy that such defects can be 
cured by legislation, the government 
legislation compelling fac- 
tories employing more than 500 
workers to employ a labor welfare 
officer. The rules governing minimum 
salary and certain conditions of serv- 
ice are laid down by the state govern- 
ments, but the salary of the officer is 
paid by management. 


enacted 


The law assigns a rather confusing 
duties to the labor welfare 
He is supposed to look after 
various welfare facilities—the can- 
teen, the créches where small children 
of working mothers are attended, 
medical facilities, etc. In addition, he 
is supposed to maintain harmonious 
between the workers and 
management, and, in the event of 
labor dispute, maintain an impartial 
attitude. At the same time, he has 
various duties normally assigned to a 
For example, ac- 


set of 
officer. 


relations 


personnel officer. 
cording to the law, he is to advise 
and assist management in the formu- 
lation of labor policies and in the 
carrying out of applicable legislation. 
In addition to all this, he has the 
task of ameliorating working condi- 
tions and helping workers adjust to 
the plant environment. Thus, accord- 
ing to law, he is supposed to be a 
representative of management, a friend 
of workers and a quasi-conciliator. 
Although the law attempts to pre- 
scribe his status (he is supposed to 
have the status as other de- 
partment actual practice 
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same 
heads), in 


his position may vary from one of 
great influence to that of a mere clerk. 
What is most disturbing about this is 
not that government mandates the 
appointment of the officer, but that 
some plants may feel that compliance 
with the law is a substitute for the 
harder task of enlarging and develop- 
ing the personnel function. 


Conclusion 


The effects on the Indian employer 
of government intervention in the 
field of industrial relations ought not 

Faced with im- 
restrictions, 


to be exaggerated. 
port and export 

governing the pace of expansion, and 
rules restricting managerial profits, 
such interferences in the industrial 
relations may be among his 
lesser worries. Many Indian concerns 
thrive under these conditions. In any 
case, the point in detailing these rules 
and regulations is not to criticize the 
Indian experience, but to discover 
whether there is any lesson here 
which can be applied to our country. 


laws 


area 


It goes without saying that the ex- 
periences of one country cannot be 
wrenched out of context and applied 
to another which is at a more ad 
vanced stage of economic develop- 
ment and which has vastly different 
cultural traditions. But the experi- 
ences of the Indian employer may 
nonetheless be interesting, since they 


do indicate something of an em- 


ployer’s position in a situation where 


trade unionism is weak and govern- 
ment strong. 


Collective bargaining may result in 
many frustra‘ions for management 1n 
the United States, but the resulting 
agreement wiil run for a fixed term 
and disputes about its interpretation 
can be settled in a rather simple and 
quick fashion. Many employers will 
dispute this, but it is one thing for 
an American employer to complain 
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that it takes months for an arbitrator 
to reach a in what it 
ceives of as an open-and-shut case, 
and it is quite another to wait years 
while courts or tribunals 
grind out a decision. It is one thing 
to complain about the lack of wisdom 
or fairness of an arbitrator when he 


decision con- 


industrial 


can be consigned to oblivion as far as 
future cases are concerned; it is an- 
other to try to change the existing 
legislation or the whole political sys- 
tem when an uneconomic or unwise 
decision issues. 

When the locus of the 
struggle is confined to management 
and the union, mistakes can be made 
without affecting the whole economy 
and tangling other firms in bureau- 
cratic precedents. Of necessity, gov- 
ernment must be guided by canons 
of fairness and equity and must treat 
all of its constituents with an 
hand. In the United States, if a man- 
agement and a decide on a 
profit-sharing bonus, the decision may 


power 


even 
union 


influence other collective bargains, but 


it does not necessarily become a 


federal case. 
American managers feel that 
they are forced by collective bargain- 


may 


ing to grant uneconomic wage con- 
cessions. It is likely, however, that 
the realities of the labor market have 
a better chance of influencing the col- 
lective bargaining table than they do 
the tribunal. It is gen- 
erally recognized in the United 
States that the criteria of 
wage negotiations are used and dis- 
carded by both sides as it suits their 


government 


so-called 


revised edition of The American Workers’ Fact Book 


convenience. At best, they are over 
lays of rationalizations designed to 
mask one’s true position. But when 
government enters to set 
these are precisely the criteria which 
must be used. Our own War Labor 
Board was forced to this position, al- 
though it could live with these con- 
cepts in light of the peculiar wartime 
conditions. When government as 
sumes the wage-fixing function as a 


wages, 


regular task, it must attempt to invest 
these criteria with meaning. Worse 
yet, it must deal with the hortatory 
wage slogans of any labor movement, 
such as “fair wage’”’ or “living wage,” 
and treat these as if they really had 
some intellectual content. 
Industrialization brings with it 
protests on the part of the labor force, 
and, under modern conditions, these 
must be handled in the 
other. In its zeal to fight concentra 
f must 


one Way or 


tions of power, management 
remember that the 
strong militant trade union movement 
the 


not be a 


alternative to a 
which “manages the protest” of 
industrial labor may 
strong management group free to ex 
light of the 
The alter 


strong, en 


force 
ercise its discretion in 
relevant market situations. 
native may 
trenched 
preserving the rights of workers and 


well be a 
government, dedicated to 
to seeking what it conceives to be 
just and equitable solutions to indus- 
trial relations problems. Any tyranny 
which a union may exercise may be 
relatively mild as compared to the 
stronger hand of government. 


[The End] 


NEW EDITION—THE AMERICAN WORKERS’ FACT BOOK 


The United States Department of Labor recently released a 


This popularly 


written book, first published in 1956, brings up to date the story of the 


American workers’ economk 


pre gTeSS 


over the past generation. 


Rather than explaining everything in detail, the Fact Book is merely 
an attempt to present briefly, and in plain language, the over-all 
picture of labor’s place in the economic life of the United States. 


Managerial Discretion 





Arbitration 





Developments 








Reinstatement ordered for workers 
who refused to cross picket line. 
Workers who refused to cross another 
picket while working 
contract 


line, 
which specifically 


union’s 
under a 
permitted them such 
later discharged or given less remu 
nerative employment. Arbitrator 
Arthur C. Miller has ordered them all 
reinstated with back full 
restoration of all employment benefits. 


refusal, were 


pay and 


\ pair of retail stores were struck 


by a machinists’ union representing 


some of their employees. 
two retail clerks’ unions honored the 


Members of 


picket line. 

\ management representative told 
the members of the clerks’ unions that, 
while they were free under the con 
tract line, the 
company felt equally free to fill the 


to honor the picket 


vacancies resulting from such absences 

The 
picketing under their contract, which 
contained a no-strike pledge, but in 
granting the the court 
pointed out that it would be effective 


strikers were enjoined from 


Injunction 


only during the life of the contract, 


which was due to expire in a few 


weeks 

Arbitrator Miller felt that the com 
pany’s decision to replace or demote 
as many of the workers as possible 
was a hasty one, made between the 
end of the picketing and the time of 


their return to work: “This decision 
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was taken,” he said, “for the purpose 
of deterring the company’s employees 
from respecting any picket line the 
Machinists’ 
when it again became free to strike 
and picket, by retaining on the com 
pany’s payroll as many as possible of 
the employees who previously had 
demonstrated their loyalty to it in 


Union might establish 


such a contingency and separating 
from the payroll or demoting as many 
as possible of the employees who had 
failed to demonstrate such loyalty.” 


Concededly, he said, the employer 
had the right federal 
permanently replace employees who 
did not report for work, but it 
equally true that the rights arising 
under the federal law could be validly 


under law to 


Was 


waived in the course of collective bar 
gaining, and he felt that this had 
happened here. 

Under the contract, he said, refusal 
to cross a picket line was the equty 
alent of taking an authorized leave of 
absence, and employees returning 
from such an absence were entitled to 


reinstatement in order of seniority. 
He ordered each full-time employee 
who had respected the line reinstated 
to the same job held before the pick 
eting, with service record unimpaired, 
and each part-time employee in the 
same situation scheduled for the aver 
age the 
52-week period before the picketing. 


number of hours worked in 
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All employees were ordered made 
whole for “all earnings and other em 
ployment benefits, including but not 
limited to vacation credits, medical 
and hospital benefits and profit-shar- 
ing rights and credits” which were 
lost because of the company’s failure 
to reinstate or its rehiring at a de 
moted level. 

A few of the employees, while not 
working, had actively participated in 
a boycott of the stores sponsored by 
the labor \rbitrator 
Miller said the company need not give 
back the 


period of their participation in_ the 


local council 


pay to these workers for 


boycott. 

In severing the employees, the com- 
pany had made severance pay awards, 
some of them substantial. The award 
provided that these payments should 
be treated as withdrawals from the 
individual leaving allowances, unless 
the employees elected to return the 
sums to their accounts. 


He felt that claims for punitive 
damages made by both the unions and 
the 


denied, 


the company were “not within 


submissions” and should be 
that 
were not justified. (Sears, Roebuck and 
Company and Retail Shoe and Textile 
Salesmen, Local 410 and Department 
Store Employees, Local 1100, 61-1 ARB 


" S084. ) 


and other claims for damages 


Substantial justice ignores trivial 


violations.—Trivial contract violations 


should be ignored, in the opinion of 
Arbitrator Clair V. Duff. He 
“|S]ubstantial justice is served by ig 


said: 


noring minimum violations and slight 
infractions.” 

\ company received an order late 
on Friday by wire asking a rush air 
stock 


Saturday morning a fore 


shipment of two drums of a 
product. 
man picked two barrels out of stock, 


dusted them off, wrote out shipping 


Arbitration 


labels in longhand, and delivered them 
to the airport. 


The union did not protest his deliv 
ery to the airport, but did protest his 
getting the material ready for ship 
ment, which under the contract was 
work which should have been assigned 
to the bargaining unit. 

Technically, said Arbitrator Dutt 
the contract had been violated ; but he 
added: “In arbitration cases it is de 
sirable that contract language be in 
terpreted in a realistic manner. 
Unless its provisions are realistically 
interpreted with a reasonable degree 
of flexibility neither party will find 
the 
ment defining their day to day rela 


contract a useful living instru 


tionships.” 


He added that this ruling was based 
upon the factual situation before him, 
and should not be interpreted as au 
thorizing deliberate violations or pet 
mitting diversion of significant amounts 


of work by management from bar 


unit (American 


Varietta Company, Ridgway Color and 


gaining personnel 
Chemical Company Division, and Mine 
Workers, District 50, Local 13694, 61-1 
\R B q 8065. ) 

Arbitrators look at five problems of 
job assignment. 


awards reported recently were con 


Five arbitration 
cerned with the problem of job as 
signments. 

The first case involved the assign 
ment of employees who were classi 
The 


a later supplemental agreement, 


fied as “patch boys.” contract, 
and 
contained no provisions as to the as 
signment of these employees, but the 
practice had been to assign two pat h 
boys to work when six print machines 
were operating. 

\rbitrator George Savage King held 
that the 
laterally 


company could not uni 


change this assignment to 
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one patch boy. He rejected the com- 
pany’s contentions that the institution 
of a “change crew” made the second 
patch boy unnecessary, and that the 
union had impliedly consented to the 
elimination of one of the patch boys 
when it agreed to the inclusion of the 
change crew provision in the supple- 
mental agreement. 


Involved also in this case was a 
matter of contract interpretation. The 
company had attempted without suc- 
cess to get the union to agree to a 
reduction in the number of men as- 
signed to a particular job. There was 
no reference to any such change in 
the contract, but other changes were 
described in detail. The arbitrator 
held that this was evidence that the 
company had agreed to leave the as- 
signment in question unchanged. 
(USF-Arnold Finishing Company and 
Mine Workers, District 50, Local 14192, 
61-1 ARB § 8087.) 


In another case, Arbitrator Thomas 
H. Eliot was faced with the question 
of the assignment of the work of elec- 
tricians and millwrights who were 
eliminated from two departments in 
the company. The arbitrator held the 
company was entitled to assign this 
work to electricians and millwrights 
in two other departments in addition 
to their former duties. He rejected 
the union’s argument that this vio- 
lated the contract clause which pro 
vided that new 
negotiated. He noted that the posi- 
tions remained the same, with only 
the formal titles and location being 
changed. (Granite City Steel Company 
and Chemical Workers, Local 50, 61-1 
ARB § 8093.) 


positions must be 


A third award involved the assign- 
ment of overtime work. Employees 
in the structural department had been 
attached to the ornamental depart- 
ment to help finish a certain project. 


Regular members of the ornamental 
department were given considerable 
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overtime work, but none was assigned 
to the attached employees from the 
structural department. 


Arbitrator A. C. Russell held that 
the company not required to 
assign overtime work to the attached 
employees. The contract contained a 
provision that available overtime on 
any particular job would be appor- 
tioned among all qualified employees 
who were working on that job. In 
this case, however, the grievants were 
not qualified for the overtime work 
since it involved reading complicated 
blueprints. (/nternational Steel Com- 
pany and Bridge, Structural and Orna- 
mental Iron Workers, Local 633, 61-1 
ARB ¥ 8094.) 


was 


wi ork 
the 


The fourth in this series of 


assignment cases also involved 


matter of overtime, and specifically 
steward repre- 


concerned with 


The foreman in this case 


Was 
sentation. 
normally had a crew of 18 men, and 


on Saturday he had only nine men. 
Arbitrator Donald A. Crawford held 
the men working on Saturday were 
entitled to 
since the contract provided for stew- 


have a steward present 
ard representation if 50 per cent of a 
particular foreman’s crew was work 
ing overtime. Mr. Crawford also held 
that it was immaterial that one of the 
employees working on Saturday nor 
mally worked under another foreman. 
[In the event that a grievance did arise 
this employee would consult with the 
steward assigned to _ that 
(Caterpillar Tractor Company and Auto 
Workers, Local 786, 61-1 ARB § 8096.) 


crew. 


Discipline improper. — Arbitrator 
Peter Di Leone heid that it was im- 
proper to discipline one worker of a 
shift who refused overtime work, since 
no notice of the overtime was given. 
(Shenango Furnace Company and Steel- 
workers, Local 1032, 61-1 ARB 
{| 8077.) 


February, 1961 © Labor Law Journal 





Wages... Hours 








Problems 





Minimum Wage Bill 

On February 7, 1961, President 
Kennedy’s minimum wage bill (H. R. 
3935) was introduced in the House of 
Representatives. 

The bill is designed to carry out the 
recommendation outlined in President 
Kennedy’s February 2 message for 
increasing the minimum wage and ex- 
panding the coverage of the Fair 
Labor Standards Act. 

Secretary of Labor Goldberg said: 
“It would raise the standards of the 
Act to keep pace with our general 
economic progress and needs and ex- 
tend its protection to an estimated 4.3 
million additional workers. 

“More than 
passed since Congress enacted the 
Fair Labor Standards Act in 1938 to 
provide a modest floor under wages 


twenty years have 


and an equally modest ceiling over 
hours. A whole generation of Ameri- 
cans have entered our work force 
since Congress pledged itself to cor- 
rect and as rapidly as practicable to 
eliminate labor conditions detrimental 
to the 
standards of living necessary for the 


maintenance of minimum 
health and general well-being of our 
workers. Unfortunately, for many 
American workers the conditions de- 
plored by the 75th Congress are still 
with us today. We must not leave 
these workers with no more assurance 


Wages Hours 


in 1961 than they had in 1938 that 
their wages will provide the minimum 
standards of living to which they are 
entitled.” 

The objective is to provide a mini 
mum living standard of $1.25 an hour 
and to extend the protection of the 
act to employees of large enterprises 
engaged in commerce or in the pro 
duction of goods for commerce. 

The draft bill would 
this objective. It would expand the 
coverage of the act to include the fol- 


accomplish 


lowing categories of enterprises en 
gaged in commerce or in the production 
of goods for commerce: 


(1) Any enterprise which has one 


or more retail or service establish 
ments if the annual volume of sales of 
the enterprise is not’ less than $1 mil 
lion, exclusive of excise taxes: 

(2) Any enterprise which has one 
or more establishments engaged in 
laundering, cleaning or clothes-repair 
ing if the annual volume of sales of 
the enterprise is not than $1 


million, exclusive of excise taxes: 


less 


(3) Any enterprise engaged in 
local transit business ; 


(4) Any establishment not included 
in categories 1, 2 or 3, if the annual 
volume of sales of the establishment 
is not less than $250,000 ($350,000 in 
the case of construction), exclusive of 
excise taxes; 
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(5) Any gasoline service establish 
ment if the annual gross volume of 
sales of the establishment is not less 
than $250,000. 

Changes have been made in the ex 
emptions provided in the act to adjust 
to the new coverage provisions. While 
workers in large retail and service es 
tablishments would be protected under 
the proposed bill, no change would be 
made in the present exempt status of 
hotels, motels, restaurants and mo- 
tion picture theaters. The new pro- 
posal would extend minimum-wage 
protection to, but not change existing 
overtime exemptions for, on-shore fish 
processing and gasoline service es- 
tablishments. 

The proposal would also increase 
the hourly minimum wage for em- 
ployees who now have the protection 
of the $1.00 minimum to $1.15 the first 
year, $1.20 the second year and $1.25 
thereafter. For the covered 
employees an initial minimum wage 
of $1.00 an hour would be provided, 
increased to $1.05 the year, 
$1.15 the third year and $1.25 there- 
after. 


newly 


second 


In addition, the bill would provide 
a three-step increase in existing wage 
orders in Puerto Rico and the Virgin 
Islands. Sixty days after the effective 
date of the amendments or one year 
after the effective date of the most 
recent wage order, whichever is later, 


these rates would be increased by 15 
per cent. One year after the 15 per 
cent increase goes into effect the rates 
would be increased by 5 per cent, and 
a year later by an additional 5 per cent. 
However, different rates would apply 
if they are recommended by review 
committees, to be appointed under the 
procedures set forth in the bill. 

The 


ployees in these islands who would 


minimum wage rates for em 
for the first time be brought unde: 
the act would be established by ware 
orders recommended by special indus- 
try committees appointed by the Sec- 
retary of Labor within 60 days after 
the enactment of the amendments 
No maximum hours requirements 
would be established for newly cov- 
ered employees during the first year 
so that their employers could make 
the initial adjustment to the minimum 
wage before being required to comply 
with an overtime provision. Subse 
quently, employers of the newly cov 
have 
the 


workers would 


to adjust to 


two years 


40-hour 


ered 
in which 
workweek standard. 

Finally, the bill would amend the act 
to provide for more effective enforce- 
ment of its provisions by authorizing 
the courts, in injunction proceedings, 
the 
wage or overtime compensation found 


to order payment of minimum 


by the courts to be due employees. 


PRODUCTIVITY MOTIVATION CENTER 


The Johnson Foundation of Racine, Wisconsin, made a grant of 
$100,000 to the University of Wisconsin for the establishment of a 


center for productivity motivation. The center will be in the School 
of Commerce and will investigate objectively the factors affecting 
productivity, concentrating on those other than improved technology. 
Studies will be made of means of achieving a higher level of coopera- 
tion between labor and management, including such things as the 
practice of profit sharing. 

Professor W. D. Knight will direct the center, and associated with 
him will be Mr. J. J. Jehring, who was the former director of the Profit 
Sharing Research Foundation 
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Labor Relations 





Decisions of Courts and 
Administrative Agencies 








High court refuses to stay railroad merger.—The United States 
Supreme Court has refused to stay the decree of the three-judge 
federal court in Brotherhood of Maintenancz of Way Employees v. U. S., 
41 LC § 16,701. The decree ended a temporary restraining order and 
permitted two railroads to proceed with merger plans without provid 
ing jobs and full pay for all workers for four years. 


Supreme Court slaps circuit for emphasizing minor error.— Refusal 
of the federal appellate court in Chicago to enforce a Board order 
‘minor’ mistake in 


‘ 


because the Board's order of election contained a 
the employer's corporate name “was plain error,” according to the 
United States Supreme Court 


The Board's notice had referred to “Mattison Machine Manufac 
turing Company” rather than “Mattison Machine Works.” The union 
won by two votes, with 25 employees abstaining. The Chicago court 
set the election aside because it said the Board had offered no evidence 
that the error actually didn’t make any difference. (NLRB v. Mattison 
Machine Works, 39 LC ¥ 66,187.) 


Good-faith bargaining procedures immune from federal court 
restraint.—The Landrum-Griffin Act does not give federal courts any 
authority to meddle with collective bargaining procedures in which 
unions and employers are acting in good faith. This is the ruling of 
a federal court in Washington, in Davis v. Washington State Council 
of Carpenters, 41 LC § 16,740. The court refuses a request of union 
members for restraint of a pension plan, adopted pursuant to a union 
contract, even though the members claim that the plan has not been 
properly approved by employees. 


The court also says that the act does not apply to conduct which, 
as in this case, occurred prior to its enactment. Moreover, it rules 
that no remedy is available against a joint union bargaining com 
mittee, such as the one which negotiated the contract in this case, or 
a union trades council, since they are not labor organizations of which 
the individual employees are members. 
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Labor Department Officials 


Biographies of five of the new Depart- 
ment of Labor officials pictured on our 
cover this month are presented here. 


Among the officials who will serve 
under Secretary of Labor Arthur J. 
Goldberg are the following: 


James J. Reynolds, Assistant Sec- 
retary of Labor, was born in Brooklyn, 
New York, on January 8, 1907, at- 
tended primary and secondary schools 
there, and graduated from Columbia 
University in 1928. His father, James 
J. Reynolds, Sr., was assistant super- 
intendent of for New York 
City. 


schools 


After working in various Wall 
Street offices for six years, Mr. Rey- 
nolds became a member of the New 
York Stock Exchange in 1934. Five 
years later, in 1939, he left Wall Street 
for the United States Pipe and Foundry 
Company in Alabama, 
where he worked in various capacities, 
including director of industrial relations. 


Bessemer, 


Mr. Reynolds entered the Navy in 
1943 as a lieutenant junior grade and 
was discharged in 1946 with the rank 
During this time he 
Under- 

labor- 


of commander. 
served as an advisor to the 
secretary of the Navy on 
management problems. 

In 1946, Mr. ap- 


pointed by President Truman to a 
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Reynolds was 


five-year term on the National Labor 
Relations Board. Shortly after being 
reappointed to a second term he re- 
signed from the Board to rejoin 
United States Pipe and Foundry as 
vice president in charge of employee 
relations. In 1953 he became vice 
president of manufacturing services 
for Alco Products, Inc., of Schenec- 


tady, New York. 


Mr. Reynolds has been an employer 
representative on the New York State 
Advisory Council on Employment and 
Unemployment Insurance, and was 
chairman of a conference on occupa- 
tional health and safety sponsored by 
New York State in 1958. 


Jerry R. Holleman, Assistant Sec- 
retary of Labor, was born in 1919 in 
Childress County, the 
Oklahoma border, graduated from the 
West View High School there, and 
attended Cameron College, a branch 
of Oklahoma Agricultural and Me- 
chanical College. 


Texas, on 


After leaving college he began 
working as an electrician in Borger, 
Texas. On returning from military 
service in World War II he resumed 
his trade in Lubbock, where he was 
elected business manager of Local 850 
of the International Brotherhood of 
Electrical Workers. Later he became 
president of the Lubbock Central 
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Lubbock 
Trades 


and of the 
Construction 


Labor Union 
Suilding and 
Council. 


In 1950 he was named assistant to 
the executive secretary of the Texas 
State Federation of Labor, and in 
1953 was himself elected executive 
secretary of the State Federation. He 
became president of the state AFL- 
CIO in 1957 and was re-elected two 
years later. He also belongs to Local 
520 in Austin. 


Mr. Holleman has seen service both 
in World War II as a lieutenant with 
the Army Engineers in Italy and in 
the Korean War as an Army Engineer 
company commander. 


While with the Texas unions, Mr. 
Holleman served on a number of com- 
mittees and special commissions for 
the state and federal governments, in- 
cluding the advisory committee of the 
Texas Industrial Commission, the 
Labor Advisory Committee on Farm 
Labor for the United States Depart- 
ment of Labor, and the United States- 
Mexico Joint Trade Union Committee. 


Mrs. Esther Peterson, Assistant to 
the Secretary of Labor and Director 
of the Women’s Bureau was born on 
December 9, 1906, in Provo, Utah, 
where she attended elementary and 
Her father, Lars 
Eggertson, was superintendent of 
Utah County Schools. Mrs. Peterson 
received a Bachelor of Arts Degree 
from Brigham Young University in 
1927, and her Master of Arts from 
Teachers’ College, Columbia Univer- 
sity, in 1930. 


secondary schools. 


Her teaching career spanned a pe- 
riod of 12 years. She taught at the 
Branch Agricultural College in Cedar 
City, Utah, from 1927 to 1929 and at 
the Winsor School in Boston from 
1930 to 1936. After her marriage in 
1932, she alternated teaching with her 
duties as a housewife and mother 
until 1939, taking temporary positions 


Rank and File 


at the Bryn Mawr Summer School for 
Women Workers in Industry near 
Philadelphia, the Hudson Shore Labor 
School in Esopus, New York, and 
with the International Ladies’ Gar- 
ment Workers’ Union. 


In 1939, the Amalgamated Clothing 
Workers of America, taking note of 
her special teaching experience in the 
labor field, appointed her assistant 
director of education, a post she held 
until 1948. In 1945 she assumed the 
added duties of Washington legisla- 
tive representative for the ACWA. 

While living abroad with her hus 
band, a foreign service officer, she rep- 
the American trade union 


movement at 


resented 
several international 
conferences. She also worked closely 
with the Swedish Confederation of 
Trade Unions from 1948 to 1952 while 
in Sweden, and with the International 
Confederation of Free Trade Unions 


on problems of women workers from 


1952 to 1957 while in Belgium. 

From 1958 until she assumed her 
present duties she was legislative rep- 
union 


resentative of the industrial 


department of AFL-CIO. 

Mrs. Peterson’s husband, Oliver A. 
Peterson, is a the 
State Department’s Bureau of African 
Affairs. 


labor advisor in 


George Leon-Paul Weaver, Special 
Assistant to the Secretary, who will 
become Assistant Secretary of Labor 
for International Labor Affairs July 
1, 1961, has spent his entire working 
life in the labor movement. 


He was born on May 18, 1912, in 
Pittsburgh, received his elementary 
and secondary schooling in Dayton, 
Ohio, and attended the YMCA School 
in Chicago and Howard University 
Law School in Washington, D. C. 

Mr. Weaver went to work for the 
Congress of Industrial Organizations 
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in 1941 as a member of the War Relief 
Committee. In 1942 he was named 
the CIO's 
treasurer and director of the CIO Civil 
Rights ¢ both 
capacities until the CIO merged with 
the AFL in 1955. 


assistant to secretary- 


‘ommittee, serving in 


\fter the merger he was appointed 
executive secretary of the AFL-CIO 
Civil Rights Committee. In 1958 he 
became assistant to the president of 
the International Union of Electrical, 
Machine Workers, 


where he has directed the I[UE’s poli- 


Radio and from 


tical education program. 


Mr. Weaver has also taken leaves 
for special assignments 
United States 


International 


of absence 
the 
the 
of Free 


with Government 


and Confederation 


Trade Unions. In October, 
1950, he was named special assistant 
National Se 
1951 he 


Finance 


to the chairman of the 
Resources Board. In 
the 


Corporation, where he took a hand in 


curity 
joined Reconstruction 
its reorganization and later served on 
tin missions to Bolivia and Southeast 
\sia. 1957, he 
several missions to the Far East and 
Southeast Asia to study labor prob 
lems for the ICFTU. 


From 1955 to made 


He also attended the 1957 and 1958 
Conventions of the International Labor 
Organization in Geneva, Switzerland, 
\merican 


as a representative of 


workers 


Charles Donahue, Solicitor of Labor, 


was born in Portland, Maine. on 
August 14, 1912, attended the public 
there and the 
New Milford, 
He holds a_ bachelor’s degree from 
(1934) 
law degree from Harvard Law School 
(1937). 


University. 
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schools Canterbury 


School in Connecticut. 


Princeton University and a 


He has also attended Catholi 


Mr. Donahue began his law career 
in 1938 as a lawyer for the National 
Catholic Welfare Conference. From 
1939 to 1943 and again from 1946 to 
1949 he was a lawyer for the Labor 
Department. In the interim, between 
1943 and 1946 he served in the Army, 
rising from private to captain in the 
Judge Advocate General's division. 


In 1949 he was asked by the Senate 
Majority Policy Committee to be its 
labor counsel, but that same year he 
returned to the Labor Department as 
Assistant Solicitor for Employment 
Security. He served in the latter ca 
pacity until 1951 when he was made 
\ssistant Solicitor of Labor for Legis 
lation, Bureau Servicing and Trial 
Examining, a position he held until 
1953. 

From 1953 until his ap- 
pointment he was research director 
for the United Association of Plumbers 
and Pipe Fitters, AFL-CIO. 


present 


General Counsel Operational Report 


A summary report of operational ac- 


tivities for calendar year 1960 was 
prepared by the Office of the NLRB 
General Counsel. It is based upon a 
year-end review of field activities re- 
ports of the office. 


General 
1959 


HE OFFICE of the 

Counsel in August, 
January, 1960 put into effect as part 
of a broader effort, two comprehen 


and 


sive management improvement pro 
grams, Operation “60” and Operation 
“Challenge.” We there is a 
cause and effect relationship between 


belie, e 


these programs and performance in 
the latter half of 1959 under Oper 
ation “60,” and particularly in calen 
dar year 1960, under both. 


What a statistical report of this 
kind cannot reflect is the meticulous 
care conscientious effort on the 
part of the staff members 
who deal with the many problems of 


and 


seasoned 
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fact and law arising under the NLRA, 
particularly those arising for the first 
time under new concepts brought into 
the act by Landrum-Griffin changes. 

The office has a carefully developed 
system of deliberation by which every 
case of novelty or difficulty arising 
under the act is fully considered by 
qualified disinterested personnel and 
by the General Counsel to assure com 
pliance with the Congressional intent 
and the policy and purposes of this 
act. Every effort has been made to 
see to it that each case of novelty or 
exceptional difficulty is most fully con 
sidered on the merits. 

The improved quality and time per 
formance of the office could not have 
been accomplished without the supe 
rior performance and cooperation of 
the regional and Washington staffs 

With respect to the many new mem 
bers of the staff who have been re 
cently recruited through an “honors” 
program and are serving their “ap 
prenticeship,” I believe that this group 
has an exceptionally good potential, 
and that in a short time the agency 
will have a blue-ribbon staff. There 
were a number of years in the past 
when the agency apparently lost sea 
soned qualified personnel and did not 
have an adequate recruitment program. 

The year 1960 a general up 
ward improvement in employee grade 
the field 

promo 


saw 
structures, particularly in 
and 341 
tions in 1960, as compared with 207 
147 in 1958. 


offices, there were 


in 1959, and 


Increasing Workload 

The number of unfair labor practice 
charges and the number of petitions 
seeking elections filed in 1960 exceeded 
those filed in 1958 or in the previous 
record year of 1959. 


Charges and petitions filed under 
Landrum-Griffin.—The Landrum-Grif- 
fin amendments created additional un 
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fair labor practices relating to picketing 


and secondary boycotts and produced, 


in certain situations, expedited elections. 

Thus far, under the amended parts 
of the act, 561 claims of violation or 
election requests have been filed. Of 
the unfair labor practice charges, 273 


have been dismissed or withdrawn, 
54 have been settled voluntarily by 
the parties, and 33 have been litigated 
Of the petitions for expedited ele« 
tion, 61 have been dismissed or with 


drawn, and 56 elections have been held 


Complaints issued in unfair labor 
practice cases.—The number of Na 
tional Labor Relations Board 
plaints issued in unfair labor practice 
cases doubled from 1958 to 1959, and 
in 1960 slightly exceeded even the high 
1959 level. 

In 1960, the National Labor 
tions Board issued 1,261 complaints. 
The 


against employers, 


com 


Rela 


usual, are 
the 
number of filings arise under alleged 
The pre yportion 


greatest number, as 


because greater 
employer violations 
of complaints issued against employers 
went up and the proportion against 
unions went down. But each case is 
decided on its own merits, so in an 
other year the situation could be re 
\ ersed 

Elections conducted.—The number 
ot Board conducted elections to deter 
mine questions concerning employee 
bargaining representatives has increased 
since 1958. Accordingly, in 1960, ther 
were 543 more elections held than in 
1959 and 2,120 more than in 1958 


Hearings Held in Unfair Labor 
Practice Cases 

The number of administrative hear 
ings in unfair labor practice cases has 
more than doubled since 1958. Dur 
ing this past year 845 unfair labor 
practice hearings were held and the 
ULP hearing backlog has been cut 


almost in half. 
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With the cooperative efforts of the 
trial examiners, the former spread of 
hearing dates over a 14-week period 
from time of request, has now been 
reduced to somewhat under five weeks. 
The resulting over-all time factor ele- 
ment of charge through hearing has 
been proportionately improved. The 
trial examiner cooperation is genuinely 
appreciated. 


Reducing the Time Delay 


The period of investigation.—In 
past years a frequent complaint heard 
from charging parties and practitioners 
was that the period between the filing 
of the unfair labor practice charge 
and the determination as to whether 
the charge had merit was detrimentally 
excessive. Two years ago, at the close 
of 1958, the average unfair labor prac- 
tice case pending in the first stage of 
case processing, the investigation stage, 
was 51 days old. One year ago the 
average case in this initial stage was 
26 days old. Today, with no diminu- 
tion in the number of cases, the aver- 
age case in this stage is only 22 days 
old, and the backlog has been elimi- 
nated. This means that in the ma- 
jority of unfair labor practice cases 
the investigation into the merits of 
the charge is completed and the re- 
gional office has determined whether 
a complaint should issue in substan- 
tially less than one month from the 
time the charge is filed. 

Period between determination of 
merits of an unfair labor practice 
charge and completion of formal hear- 
ings.—Time factor improvements have 
also been achieved during the past 
year in connection with the total 
elapsed time between filing of the 
unfair labor practice charge, a deter- 
mination of its merits, the issuance 
of a complaint if necessary, and going 
on to a formal administrative hearing. 
The period from charge to issuance 
of complaint has been reduced to 44 
days, 83 days over 1958 and eight 
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days sooner than in 1959. It could 
be shortened, but time is allowed to 
permit the interplay of settlement fac- 
tors between the contesting parties. 

Similarly, the span of time between 
the issuance of complaints and finali- 
zation of the formal hearing before 
the trial examiner has been reduced 
so that today only 36 days are re- 
quired for this stage. This repre- 
sents a decrease of 24 days over the 
number required in 1958 and 38 days 
over the number needed in 1959. 

The average unfair labor practice 
case, therefore, now requires only 80 
days to proceed from the filing of the 
charge, through issuance of the com- 
plaint, to close of the hearing before 
a trial examiner. One year ago the 
time required was 126 days, and two 
years ago it was 187 days. 


Eliminating ‘‘Overage’™’ Cases 

In this past year there has been 
a sharp reduction in the number of 
cases delayed beyond regional oper- 
ations schedules. Two years ago there 
were over 1,900 cases backed up in the 
investigative stage of case processing 
Today the num- 
ber is minimal (12). 
years ago, there were 298 unfair la- 


over 30 days old. 
Again, two 
bor practice cases over 90 days old 
pending hearing before a trial exami- 
ner. Today the number of such cases 
has been drastically reduced to 29. 

Two years ago, during 1958, 59 per 
cent of post election regional reports 
(on objections to the conduct of the 
election or challenged ballots) required 
over 45 days to prepare. One year 
ago, 45 per cent of these reports took 
that long to complete. In 1960 only 
19 per cent took over 45 days; and 
today there are only two reports pend- 
ing which are over 45 days old. 


Two years ago, at the end of 1958, 
there were 586 petitions for election 
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pending dismissal, withdrawal, elec- 
or hearing over 30 
One year ago there 


To- 


tion agreement 
days after filing. 
were 505 cases in this category. 
day the number is only eight. 


Scheduling Washington 
and Field Office Work 


Based upon a combination of past 
experience, practical testing and com- 
prehensive programs for seeking im- 
proved administrative efficiency such 
as Operation “60” and Operation 
“Challenge,” it has been possible to 
establish administrative case handling 
time and quality goals. They make 
all due allowance for required flexi- 
bility in time. These goals are stated 
in terms of reasonable objectives which 
experience shows have been met by 
many regions without particular dif 
ficulty, rather than the setting of an 
unattainable pace. For example, the 
time scheduled for investigation of 
charges is considerably longer than 
it takes in the average case. The of 
fice internal schedules also for 
meeting its obligations in handling 
advice, appeals and other cases. 


has 


Hand-in-hand with time perform- 
ance objectives there must be continuous 
effort to achieve high quality profes- 
sional performance in the interests of 
the parties involved and the public. 
A field litigation service program as 
part of Operation “Challenge” is in 
effect and the quest for the just de- 
termination of unre 
lentingly. 


causes goes on 


From month to month the success 
of the cases litigated before the trial 
examiners and the Board runs be 
tween 76 to 81 per cent; enforcement 
in whole or in part of 
reviewed by the several circuit courts 


Board cases 


approximately 70 to 75 per cent; in 
junctions granted by the district courts 
of cases litigated in final order over 
90 per cent. The importance of win- 
ning or losing a case is not as im- 
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portant as making certain that the 
cases that are won deserve to be won 
and those that are lost did not deserve 
to be lost. 
private citizen to respond to govern- 
ment processes and to undertake the 
he did not 


It is wrong to require a 


defense of matters when 
have to. The office does its very best, 
and cannot do less, to make sure that 
each cause is fully investigated, handled 
in accordance with highest trial Stand 
ards if litigation is necessary and, most 
importantly, to make sure that the de 
cision to proceed or not is determined 
in accord with the body of precedent, 
practice, policy and administrative re- 
quirements as directed by Congress. 


A point worthy of mention is our 
effort, in the administration of the 
act, for impartiality and the avoidance 
of ex parte contacts. The principles 
guiding the office of the 
Counsel in this area are reflected in 
two staff memoranda, dated August 
6, 1959. 
equivocally that, in order to insure 
fair and objective consideration in the 
contacts 


General 


These memoranda state un 


administration of our act, 
made by means other than by record 
presentation concerning a particular 
case shall be made a matter of record 
and an equal opportunity shall be 
afforded to other parties or interested 


persons to present their position. 


Backpay Restitution 

Two years ago, during 1958, illegally 
discharged employees received a total 
of $877,878 in wages they had lost as 
a result of the discrimination. Dur 
ing 1959, total receipts amounted to 
$846,170. The backpay 
collected by dischargees in 1960, was 
$1,263,132. This ranks well with the 


amount of 


record high years, which are computed 


on a fiscal year basis. 
Approximately one half was ob- 
tained through voluntary adjustment 


without litigation. 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





NLRB Indicted 
The Kohler Strike: Union 
Administrative Law 
Henry Regnery Company, 14 


Violence 
and Sylvester 
Petro 
Kast Jackson Boulevard, Chicago, Th 
‘1961. 118 pages. $3 


In this book, 


nois 
Professor Sylvester 
Petro of the New York University 
Law School delves into the United 
\uto Workers’ dispute with the 
Kohler which culminated 
in the National Labor Relations Board 


August 26 


Company, 


handed down on 
of last year. That decision, according 
to the author, points up in a dramatic 
the ; 
our present labor policy 


decision 


way “principal shortcomings of 


In his indictment of federal labor 
policy, Professor Petro lists four general 
“the 
tion shown to union violence by gov 


favoritism 


categories of abuses tolera 


ernment’: “governmental 
which has encouraged union officials 
to fall 
social 
times impossibly heavy burdens which 
> and 


greater and greater anti 
and 


into 
excesses’: “unfair some 
have been placed on employ ers” 
“the reposing in administrative agen 
cies of judicial functions which those 
agencies have abused, to the infinite 
harm of society.’ 

It is primarily the latter “abuse” 
which the author deals in this 


He takes the NLRB decision 


apart piece by piece, concluding that 


with 
volume 


“With no foundation in fact and none 
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in law or logic, {the NLRB] has 
held the Kohler Company guilty of a 
number of unfair practices. Not satis 
fied with that remarkable accomplish 
ment it has gone on to essay an even 
greater one. While itself acknowledg 
ing that the marathon 
negotiations with the union repeatedly 
foundered on the rock of the ‘same 
seven major issues,’ it has nevertheless 
held that the company’s alleged unfair 


company’s 


practices prolonged the strike.” 


The ultimate fault lies, however, in 
the collective bargaining rules of the 
Wagner Act, according to Professor 
Petro. By attempting to require good 
faith bargaining without compelling 
agreement or concession, the NLRA 
has pulled the Board further and fur 
ther into the bargaining process to 
the point the NLRB can be 
seen dictating the terms of agreement, 
This is cited as one 


where 


he maintains 
instance of the failure of administra 
To effect a “return to the 
law,” Petro for the 
repeal of “flagrant and illiberal features 
of the National Labor Relations Act” 
and the abolition of the NLRB. This 
the full 
and power to the state 
and federal courts. The clearing of 
this “absurd roadblock of a single 
administrative agency located in Wash 


tive law. 


Professor calls 


would allow restoration of 


jurisdiction 


ington” is the only way to attain rule 
of law in the United States, he con 


cludes 
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HANDYBOOK RACK 


ORDER CARD 
In Future Issues... 


Employer payment for union time.—The new Section 8(a)(2) raises 


some doubt as to the status of employer payments to employee-union 
officials and whatever problem existed under that section is further 
compounded by the Labor-Management Reporting and Disclosure 
Act of 1959, which requires employers to report certain payments 
they make to union officials. Of course, there is an exemption which 
permits employees to confer with the employer during the working 
hours, but for practical purposes, employees who are elected to union 
office gradually perform less and less work and spend more and more 
time on union business. <A scheduled article goes into this subject 
thoroughly, and related thereto is the question: Who is to settle this, 
arbitrators or the courts? 


England.—In another scheduled article the author discusses the 
jurisdictional dispute in England. There jurisdictional disputes are 
not regulated by law, and this might indicate to some that such dis 
putes are no problem; that is, not a problem of sufficient magnitude 


ILL 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO, 


to warrant legislation. But jurisdictional disputes do occur in Eng 
land more frequently than is acknowledged. In 1955 there was a large 








number of such disputes in railroads, newspapers and docks, all 
resulting in strikes. 


S 


/urisdiction—Unlike the article discussed above, another article 
involving jurisdiction discusses the jurisdictional problem as it emerges 
from government-sponsored mediation. The conflict, of course, is 
between the federal and state laws and agencies. The article points 


NOAAN 


out that as the government assumes a more aggressive role in getting 
into the bargaining session, the mature self-reliance of the parties in 


NY 


collective bargaining lessens. The jurisdictional problem has lessened 


s 
~ 
s 


the pressure on the parties for the mature assumption of their own 
responsibilities. The author’s premise is that mediation has been and 
is still a part of the collective bargaining process, not a substitute for it. 


CHICAGO 46, ILL. 


Economic strikes vs. unfair labor practice strikes —A strike’s a strike, 
but there's quite a difference in the employment rights of the striker, 
which difference depends upon whether the strike is an unfair labor 
practice strike or a strike stemming from economic reason demands 
The author, in a forthcoming article, has examined hundreds of NLRB 


NAAR 


4025 W. PETERSON AVE. 


decisions and analyzed in a thorough way the distinction between 


these two types of strikes. 
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Keeps Your Books in 
One Neat Place 


¢ 
Ch) 


CCH'’s HANDYBOOK RACK 


CCH PRODUCTS COMPANY 

4025 W. Peterson Ave., Chicago 46, IIl. 
CCH: Send... . CCH HANDYBOOK 
RACKS at $2 each, postpaid, returnable 
within 15 days if not satished. 


You May Also Want: 


EYE-SAVER READING EASELS 
at $4.75 each, postpaid. (Positions 
reference books at right reading angle 
to cut look-up time and prevent eye 
strain.) 


Remittance herewith 


Send bill 


Signature & Title 
Firm 

Attention 

Street & Number 


City, Zone & State 


ordering by lett 





New 


from the house 


of good products 


Handybook Rack ies 


If you’re a man who likes to keep his daily reference books or magazines 
within easy reach, in one convenient spot—you're sure to like this new 
HANDYBOOK RACK. It does just this . . . and more. 


It's a HANDY TRAVELER, too. Weighing just under a pound, the 
RACK can be easily moved from your desk to any other working area and 
back again. 


MAR-PROOF LEGS prevent scratching of wood or metal surfaces. 


COMPLETELY ADJUSTABLE to a full 131%” size, the RACK holds 
a year’s supply of CCH books, periodicals, etc. 








FOLDS FLAT when not in use; takes up little room. Because of a 
unique self-locking feature, books won't slip out—are held securely in place 
so you get what you reach for. 


BUILT TO LAST, the RACK is brass-plated and reinforced by “no sag” 
construction. 


You'll like its HANDSOME APPEARANCE, too. Polished to a fine, 
soft finish, the RACK adds an attractive touch to your office; looks equally 
well at home. 

ORDER YOUR RACK TODAY 

CCH’s new HANDYBOOK RACK is ideal for the busy executive. 
It clears your desk for action . . . gives you more working space. It makes 
the perfect “little” gift as well. 

IDEAL ACCESSORY 


There's a handy tear-off order card at the left. Just tell us how many 
RACKS you'll need and we'll do the rest. No assembling required. When 
your HANDYBOOK RACK arrives, it’s ready to go to work. Price, just 
$2 each, postpaid. 


Available trom CCH. PRropucTs, COMPANY 
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BOOKS BY MAIL 
4025 W. PETERSON AVENUE, CHICAGO 46, iLLINOIS 





